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Court File No. CV-16-0300-00

ONTARIO

SUPERIOR COURT OF JUSTICE

BETWEEN:
& FRASER MEEKIS, en-his-own-behalf-and-as-the Litigation
WAWASAYSCA KENO, RICHARD RAE, MICHAEL

LINKLATER, TYSON WREN an infant under the age of 18
years by his litigation guardian FRASER MEEKIS, BRAYDEN
H MEEKIS an infant under the age of 18 years by his litigation
: guardian FRASER MEEKIS, TRENTON MEEKIS an infant
under the age of 18 years by his litigation guardian FRASER

> MEEKIS, ZACHARY MEEKIS an infant under the age of 18
years by his litigation guardian FRASER MEEKIS, and

MAKARA MEEKIS an infant under the age of 18 years by her
litigation guardian FRASER MEEKIS

%rsuant to Rule 26.02(a),

Plaintiffs

-and-

Amended rmso")ba

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO, WOJCIECH ANIOL,
INVESTIGATING CORONER, MICHAEL WILSON, REGIONAL SUPERVISING
CORONER, DIRK HUYER, CHIEF CORONER FOR ONTARIO

Defendants

AMENDED STATEMENT OF CLAIM

(Notice of Claim provided under the Proceedings Against the Crown Act on May 6, 2016)

TO THE DEFENDANTS:
A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the Plaintiffs.
The claim made against you is set out in the following pages.



IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting for you
must prepare a Statement of Defence in Form 18A prescribed by the Rules of Civil Procedure,
serve it on the Plaintiffs’ lawyer or, in this court office, WITHIN TWENTY DAYS after this
statement of claim is served on you, if you are served in Ontario.

If you are served in another province or territory of Canada or in the United States of America, the
period for serving and filing your Statement of Defence is forty days. If you are served outside
Canada and the United States or America, the period is sixty days.

Instead of serving and filing a Statement of Defence, you may serve and file a Notice of Intent to
Defend Form 18B prescribed by the Rules of Civil Procedure. This will entitle you to ten more
days within which to serve and file your Statement of Defence.

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. If
you wish to defend this proceeding but are unable to pay legal fees, legal aid may be available to
you by contacting a local Legal Aid office.

IF YOU PAY THE PLAINTIFFS’ CLAIM AND $2,000.00 for costs, within the time for service
and filing your Statement of Defence you may move to have this proceeding dismissed by the
court. If you believe the amount claimed for costs is excessive, you may pay the Plaintiffs’ claim
and $400.00 for costs and have the costs assessed by the court.

TAKE NOTICE: THIS ACTION WILL AUTOMATICALLY BE DISMISSED if it has not

been set down for trial or terminated by any means within five years after the action was
commenced unless otherwise ordered by the court.

ORIGINAL SIGNED BY

Date: 5 Issued by M DOUUHAN ..............
%, )L{ C%’ [ [ é Local Registrar
Address of Thunder Bay Superior Court of Justice
125 Brodie Street N,
Thunder Bay, ON P7C 0A3
TO: Dr. Wojciech Aniol
Investigating Coroner
106 Howey Bay Road,

Red Lake, ON, POV 2M0
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AND TO:

AND TO:

AND TO:

AND TO:

Michael Wilson

Regional Supervising Coroner

Office of the Regional Supervising Coroner
189 Red River Rd, 4th Flr

Thunder Bay, ON P7B 6G9

Dr. Dirk Heyer

Chief Coroner for Ontario
Office of the Chief Coroner
25 Morton Shulman Avenue
Toronto ON M3M 0Bl

Her Majesty the Queen in Right of Ontario
The Ministry of the Attorney General
Crown Law Office (Civil Law)
McMurtry-Scott Building

720 Bay Street, 8th Floor

Toronto, Ontario M7A 259

The Registrar of this Honourable Court
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2,

The plaintiffs Fraser Meekis, Wawasaysca Keno, Richard Rae, Michael Linklater, Tyson

Wren, Brayden Meekis, Trenton Meekis, Zachary Meekis, and Makara Meekis, claim_(“the
Keno/Meekis family™):

a.

Damages for negligent supervision and misfeasance in public office pursuantto-the Fawmily

LewAet RS-0-14990e—F-3 in the amount of $1,000,000.00;

mo e o

Special damages in a sum to be disclosed before trial;

Aggravated and/or exemplary damages in the amount of $500,000.00;

Punitive damages in the amount of $500,000.00;

Relief pursuant to s. 24(1) of the Charter:

Pre and post judgment interest pursuant to ss. 128 and 129 of the Courts of Justice Act,
R.S.0. 1990, c. 43 and section 31 of the Crown Liability and Proceedings Act, R.S.C. 1985,
c. C-50;

Costs of this action on a substantial indemnity scale, together with Harmonized Sales Tax
payable pursuant to the Excise Act; and

Such further and other relief as this Honourable Court deems just.

INTRODUCTION

3.

Brody Micheael River Meekis (“Brody”) died on May 7, 2014 in Sandy Lake First Nation
from cardiac complications as a result of Group A Streptococcal Infection, more commonly
known as strep throat. He was four years old.

Sandy Lake First Nation; is a remote fly in community in northwestern Ontario, and its
community members are deprived of basic healthcare services that non-Reserve residents
take for granted.
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Brody’s death from an infection treatable by basic antibiotics, is a result of the profound
failure of the federal healthcare system that is operating on reserve. The well-documented
failures of the department of Indigenous and Northern Affairs Canada and of the
department of Health Canada to provide basic healthcare services in remote First Nations
communities have elevated common infections to the danger level of fatal diseases, and
specifically resulted in the easily preventable death of this child.

Following Brody’s death, the failures of the Federal healthcare system was—were
compounded by the failures of Ontario’s death investigation system. The purposes of and
function of the Coroner’s Office is-are to serve the living through high quality death
investigations, and to ensure that no death will be overlooked, concealed or ignored. The
investigating Coroner failed in his duty owed to the Plaintiffs to attend in Sandy Lake and
inattendance-of the Corener-andfaikure to conduct a thorough investigation_into Brody’s

death, resulting resulted-in Brody and his family being failed in kis-Brody’s life, and in the
investigation of his death.

THE PARTIES

10.

11

M&m&—m—the—?mee—eﬁ-@-&t&a@—d%nﬁeqm%e—The Plamtlfts are all tarmljg mcmbcrs of
Brody Meekis, and are referred to collectively as *the Keno/Meekis family.” Their specific
relationships to Brody are set out in what follows. At all material times, the Plaintiffs had
status pursuant to the Indian Act and were residents of the Oji-Cree community of Sandy
Lalce First Nation, in northwestern Ontario.

The plaintiffs; Fraser Meekis and Wawasaysca Keno are residents of Sandy Lake First
Nation and the father and mother of Brody Meekis. They enjoyed a close and loving
relationship with their son and were dependent on him for care, companionship and
guidance.

The plaintiffs; Richard Rae and Michael Linklater; are residents of Sandy Lake First Nation
and Brody’s adoptive and biological grandfathers. They enjoyed a close and loving
relationship with their grandson and svas-were dependent on him for care, companionship
and guidance.

The plaintiffs; Tyson Wren (born June 12, 2002), Brayden Meekis (born September 4, 2004),
Trenton Meekis (born August 14, 2005), Zachary Meekis (born May 15, 2007) and Makara
Meekis (born March 10, 2013) are the minor children of Fraser Meekis and Wawasaysca
Keno and are Brody’s brothers and sister. Tyson, Braydon, Trenton, Zachary, and Makara
all reside in Sandy Lake First Nation with their parents. They enjoyed a close and loving
relationship with their brother and was-were dependent on him for care, companionship and
guidance.

The defendant; Dr. Wojciech Aniol is a physician licensed to practice in Ontario, and at all
material times was the investigating Coroner into the death of Brody Meekis. The
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12.

13.

14.

defendant, Dr. Aniol, had a statutory obligation to attend in Sandy Lake First Nation to
conduct the death investigation of Brody Meekis. Dr. Aniol, had an obligation to perform
the death investigation in accordance with his statutory obligation so that the Keno/Meekis
family could understand the circumstances of young Brody’s death.

The defendants; Dr. Dirk Huyer and Dr. Michael Wilson; were at all material times; the Chief
Coroner for Ontario; and the Regional Supervising Coroner (North Region), respectively. As
such, they were jointly responsible for the administration of the Coroners Act and the
regulations thereto in the North Region, having responsibility over the supervision, direction
and control of the coroners in the performance of their duties in this Region. With Dr. Huyer’s
authority delegated to Dr. Wilson in the North Region, the defendants’ role at all material
times was to conduct ef£programs for the instruction of the coroners in their duties;; bring the
findings and recommendations of thett-coroners’ investigations and eorenerstinquest juries to
the attention of appropriate persons, agencies and ministries of government; prepare, publish
and distribute a code of ethics for the guidance of coroners; and perform such other duties as
are assigned to themhim,

Drs. Aniol, Huyer. and Wilson are referred to collectively as “the Coroners”.

The defendant, Her Majesty the Queen in the Right of Ontario (hereinafter “Ontario”),
through the Ministry of Community Safety and Correctional Services, is responsible for
maintenance, operation and administration of death investigation services within the
province including the services offered by the Office of the Chief Coroner in accordance
with the Coroners Act. As such this defendant is liable in respect of torts and violations of
the Charter committed by the Ministry’s servants, employees and agents including the
individual defendants.

THE FACTS

The Death of Brody Meekis

15.

16.

17.

Brody Meekis was born on or around July 16, 200942. He was raised in a close and loving
family in Sandy Lake First Nation, Ontario, an Oji-Cree community in northwestern
Ontario.

Brody was a generally healthy child, attending junior kindergarten in Sandy Lake First
Nation. He was a generous child who enjoyed playing with cars, playing with his siblings,
and learning Oji-Cree.

In or around May 1, 2014, Brody began showing the signs of a simple cold, including
coughing, and a running nose. These symptoms continued for three days, when
Wawasaysca Keno phoned the nursing station to ask if she could bring Brody in for an
appointment. The defendant nurse, Jane or John Doe, responded that unless Brody was
exhibiting a fever there was no need. The defendant nurse, John or Jane Doe prescribed the
use of Tylenol or Advil to treat Brody.
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18.

19.

20.

21.

22.

In or around May 4, 2014, Brody began to complain of a sore throat, and exhibited signs
of a fever. Wawasaysca again phoned the nursing station to advise of this new development
and ask if she could bring Brody in for an appointment. The defendant nurse, John or Jane
Doe, responded that there were no available appointment times until the following week.
The defendant nurse, John or Jane Doe prescribed the use of Tylenol or Advil to treat
Brody.

In or around May 5, 2014, Brody continued to complain of a sore throat, and exhibited
signs of a fever. Wawasaysca again phoned the nursing station and advised of the increase
in the severity of Brody’s symptoms but was still not given an appointment for Brody.

In or around May 6, 2014, Brody deteriorated further. Wawasaysca continued to monitor
his condition, noting that he was pale, and suffering a loss of appetite. She decided to take
him to the nursing station without an appointment once the nursing station reopened in the
morning.

On the morning of May 7, 2014, Brody was feverish, pale, and had difficulty breathing.
Wawasaysca began calling the nursing station before it opened. She arrived with Brody at
9:00 a.m. Brody was initially seen by a male nurse, John Doe, and a later by two female
nurses, Jane Doe and Jane Doe.

Fraser and Wawasaysca were both at the nursing station with Richard Rae and other family
when their son Brody died at the nursing station at approximately areund-12:00 p.m_on
May 7, 2014. Brody’s parents were informed that their son had died via a conference call
from a doctor practicing medicine remotely from another location.

Systemic Failures by the Coroners Office Relating to Deaths of Children in Remote First Nations

23.

24,

25.

There are long-acknowledged shortcomings in the funding and provision of public services
on reserve, and directly resulting in a lower standard of public services for First Nations
living on-reserve as compared to those for the off-reserve population. It has also long been
recognized that inadequacies in death investigation services to First Nations exacerbate
larger systemic issues relating to inadequate medical care, limited resources, and high
mortality rates. the.

The Ministry of Community Safety and Correctional Services states that its mission in
regard to death investigations, which are led by the Office of the Chief Coroner and the
Ontario Forensic Pathology Service, is to *provide high-quality death investigations that
supports the administration of justice, the prevention of premature death, and is responsive
to Ontario’s diverse needs.” Ontario’s diverse needs are inclusive of the needs of the
Keno/Meekis family, specifically, and of the needs of remote First Nations communities,
families, and children more generally.

Coroners owe specific duties to the family members of the deceased whose death they are
investigating, The purpose of the Coroners Act, however, is much broader than inquiring
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26.

into a death to determine who the deceased was; how, where, and when s/he died; and by
what means s/he died for the benefit of family members of the deceased. The purpose of
the Coroners Act also includes protecting the public by trying to prevent future deaths.
Provision of inadequate coronial services foreseeably results in inadequate protection of
the public.

Challenges that exist in delivering coronial services (o remote First Nations communities
in_northern Ontario do not justify delivery of inadequate coronial services to these
communities. People living in remote First Nations communities are entitled to coronial
services that are reasonably equivalent to coronial services provided elsewhere in the
province. The failure of coroners to attend death scenes, and their failure to communicate
appropriately with families of deceased, have long been recognized as contributing to
delivery of unreasonably inadequate coronial services to remote First Nations communities
such as Sandy Lake. These failures are not in line with Ontario’s mission in reeards to
death investigations.

The Inadequate Coroner’s Investigation into Brody Meekis’ Death

27.

28.

29.

Following Brody’s death, Dr. Wojcieh Aniol was named tThe Investigating Coroner. As

such, he was mandated, pursuant to s. 15 (1) of the Coroners Act. to examine Brody’s body

and to make an investigation as. in his opinion, was necessary in the public interest to
enable him to:

(a) determine who the deceased was: how, where, and when he died: and by what
means he died;

(b) determine whether or not an inquest was necessary: and

(¢) collect and analyze information about the death in order to prevent further
deaths.

Where a death occurs in a non-urban area and travel time to the death scene is ereater than
60 minutes, the Investigating Coroner is expected to attend the death scene when the
deceased is a child less than 12 years of age. Brody Meekis was less than 12 years of age:
he was not even five vears of age. In instances where the Investieatine Coroner is unable
to attend the death scene, he or she is expected to call the Regional Supervising Coroner
and review the circumstances of the death prior to the body being released from the scene,

=Dr. Wejeieeh-Aniol decided not attend in Sandy Lake First Nation following Brody
Meekis® death. Instead. he decided attempted to conduct the investigation into the death of
Brody Meekis from Red Lake, Ontarios—+atherthan-attend—in-Sandy Lake First Nation
followingBrody's—death- and Brody’s body was sent to Kenora for an autopsy. The

plaintiffs plead that Dr. Aniol deliberately failed to comply with the policy for death
investigations when he failed to attend the scene of Brody’s death. The Plaintiffs plead that
there was no reason that Dr. Aniol was unable to attend the scene, and further plead that,
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30.

31.

32.

33.

34.

35.

36.

in anv event, he deliberately failed to consult with the Regional Coroner, Dr. Wilson, prior
to having the body released for transport to Kenora for autopsy.

Dr. Wilson did not direct Dr. Aniol to attend in Sandy Lake First Nation, nor did Dr. Huyer
direct that Dr. Aniol attend in Sandy Lake. The Plaintiffs plead that, in failing to so direct
Dr, Aniol, Drs. Wilson and Huyer deliberatelv permitted non-compliance with the policy
on death investigations.

The Investigating Coroner did not provide a reason as to why he did not attend Sandy Lake.
Brody died in Mav. and winter weather was not an obstacle. There are several companies
that have scheduled flights to Sandy Lake regularly.

The plaintiffs plead that the Investigating Coroner failed to attend Sandy Lake in the
context of a long-standing history of coroners failing to attend in First Nations communities
to investigate children's deaths. This pattern results in First Nations families being deprived
of protections afforded to other Ontario familis, thereby placing them at greater risk of
harm, in violation of their Charter rights.

Dr. Aniol failed to perform a thorough investigation into the death of Brody Meekis. In
addition to not attending on the death scene, theInvestipating—CerenerDr. Aniol
deliberately did not do the following: (1) take a detailed statement from any of the nurses
involved;—did—net and_(2) fully or accurately collect or create documentation of the
circumstances surrounding Brody’s death.-andiThe Plaintiffs plead that the fact that Brody
and the Keno/Meekis family are all First Nations living on-reserve in a remote First Nations
community factored heavily into Dr. Aniol’s deliberate decisions, actions, and/or
omissions. In so failing to perform his statutory and legal duties, Dr. Aniol knowingly
aggravated the grieving process for the families and the community at large.

Brody's body was sent to Lake of the Woods Hospital in Kenora. where Dr. J. Kelly
MacDonald, after consulting with Dr. Wilson, performed an autopsy on Brody’s small
body on May 8, 2014. Dr. Kelly did not have a good description of the weeks preceding
Brody’s death.

At the direction of the Coroner, police officers made a home visit following Brody’s death
to make observations regarding drug and alcohol in the home, and found no evidence of
same. The family was scrutinized more heavily than was the nursing station and its staff.

Brody was the second First Nations child from a remote fly-in community in north-western
Ontario to die in 2014 of complications arising from strep throat, which is a common and
treatable bacterial infection. Dr. Wilson has publicly stated that death due to strep throat
complications is rarely seen in Canada, and occurs “mostly in the developing world. in
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37.

38.

39.

10

Third World conditions.” He expressed being taken aback upon learning of the cause of
Brody's death. The plaintiffs plead that the Coroners, by failing to provide adequale
coronial services. have failed in their duty to protect the living, and that the Coroners failed
to protect Brody while he was living,

The Office of the Chief Coroner’s Deaths Under Five Committee reviewed Brody Meekis®
case. It indicated that the case would “be reviewed by the Patient Safety Review Committee
to assess potential systemic issues with northern health care services.” Despite this
statement by the Deaths Under Five Committee, Brody's case was not referred to the
Patient Safety Review Committee by Dr, Aniol, Dr. Wilson, or Dr. Huver.

Dr. Aniol determined that an inquest was not required.

Coroners have a duty to communicate with affected families about the death investigation,
particularly in circumstances where the body is removed from the commu nity for autopsy.
This duty is separate and apart from the duty owed by Coroner’s to the public at large. and
reflects the special relationship that exists between a Coroner and family members of the
deceased whose death the Coroner is investigating. The plaintiffs plead that Dr. Aniol
failed in this duty, and Drs. Huyer and Wilson failed in ensurine Dr. Aniol fulfilled this
duty: the Keno/Meekis family was not kept informed regarding the coroner’s investigation
into Brody's death, and this lack of communication ageravated their grieving process.

LIABILITY OF THE DEFENDANTS

40.

The plaintiffs rely on the facts as pled aforesaid in the actionable claims outlined below.

Liability of the Defendant Investigating Coroner

41.

42.

Misfeasance in Public Office/Abuse of Public Office

The defendant, Dr. Wojciech Aniol, is a holder of public office, exercising public and/or
statutory functions. At all material times, Dr. Aniol served as the Investigating Coroner in
this matter_and was exercising public power. In addition to obligations set out in the
Coroners Act, R.8.0. 1990, c¢. C.37, Dr. Aniol had an obligation under the Charter and the

Human Rights Code to exercise his public power in a non-discriminatory manner.

The plaintiffs repeat and rely upon the facts as set out above and state that this defendant

b A . 5 s Ayt L H AgHac & aHeclitne - and-aE o ex am b o by o e
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43.

44.

45.

46.

11

not act in good faith in his exercise of power when investigating the death of Brody Meekis.
The plaintiffs state that, because the defendant was exercising public functions pursuant to
legislation. Evidence of malice or intent to_harm is not necessary to overcome the good
faith immunity clause contained in s. 53 of the Coroners Act. Without restricting the
generality of the foregoing, the plaintiffs state that Dr. Aniol acted with gross or serious
carelessness that is incompatible with good faith. In particular, and without restricting the
generality of the foregoing. Dr. Aniol acted with gross or serious carelessness regarding
the safety of the Keno/Meekis family and other on-reserve members of the public, and
regarding the right of the Keno/Meekis family and other on-reserve First Nations members
to non-discrimination in receipt of coronial services.

The plaintifts repeat and rely upon the facts as set out above and state that this defendant,
upon being named Investigating Coroner into Brody’s death. owed a duty to the
Keno/Meekis family to attend in the community and perform a thorough investigation into
the circumstances of Brody’s death. The Keno/Meekis family has a direct and substantial
interest in the information pertaining to how Brody came to his death. The duty to attend
and perform a thorough investigation was heightened in circumstances where this
defendant knew or ought to have known that the death did not trigger a mandatory inquest
pursuant to the Coroners Aet. The plaintiffs plead that Dr. Aniol intentionally breached this
duty owed to the Keno/Meekis family.

The Plaintiffs plead that Dr. Aniol owed them a private law duty of care to refrain from
unreasonably prolonging or exacerbating their grieving process. This duty of care arises
from the special relationship of proximity that exists between the family of a deceased
person and the Coroner tasked with investigating the death of the deceased. The Plaintiffs
plead that Dr. Aniol intentionally breached this duty when he knowingly caused them harm
and prolonged and exacerbated their arieving by engaging in deliberate, unlawful conduct
in his investigation into Brody’s death. For greater clarity, the Plaintiffs plead there is
sufficient proximity between them and Dr. Aniol that it is not unjust or unfair fo impose
a duty of care on him, and that there are no policy reasons to negate or otherwise restrict
that duty.

The plaintiffs state that Dr. Aniol’s conduct, as defailed above and below. was deliberate,
unlawful conduct, not done in good faith and done in the exercise of public functions
expected to protect the public. The plaintiffs state that the defendant Dr. Aniol was aware
or was reckless to the fact his conduct was unlawful and likely to injure the plaintiffs.

The plaintiffs plead that this defendant is therefore liable to the plaintiffs for misfeasance
in public office.

The plaintiffs state that Dr. Aniol deliberately breached his legal duties through his acts
and/or omissions in (a) failing to the attend in Sandy Lake First Nation to conduct his
investigation, therefore resulting an inadequate and incomplete investigation into the death

of Brody Meekis and (b) failing to recommend an inquest be held, Without restricting the

generality of the foregoing, details of Dr. Aniol’s conduct include the following:
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to exercise his investi

12

ative powers, under ss. 16(1) and 16

as necessar

ey Y

purposes of the investigation, including failing to:

1

ii.

iil.

iv.

attend at the scene of Brody Meekis’s death, in contravention to death
investigation policy;

provide a timely, clear, and detailed explanation of (1) the reasons for
not conducting the investigation in Sandy Lake First Nation and (2) the
manner in which this decision was made:

inspect and extract information from nursing station, or other, records
or writings relating to Brody Meekis or his circumstances; and

seize any things material to the purposes of the investigation into Brody
Meekis’ death;

b. Failing to take a detailed statement from any of the nurses involved:
Failing to fully or accurately collect or create documentation of the circumstances
surrounding Brody Meekis’s death. and and such circumstances include but are not limited

C.

d.

o

i.

to:

il.

iii.

v,

The family’s interactions with nursing station staff in the weeks before
Brody’s death. including the medical advice provided to the family:
The qualifications of the nurses and/or other nursing station staff that
Brody and his family members dealt with;

The volume of work at the nursing station in the weeks before, and of.
Brody’s death:
The financial and human resources of the nursing station, and its ability

to respond to the community’s need; and

Oversight mechanisms and processes in place regarding services
provided by nursing station staff, including provision of medical
advice;

Failing to consider, in contravention to his statutory obligation pursuant to s. 20(1)(b) of

the Coroners Act, the desirability of the public being fully informed of the circumstances

of Brody Meekis® death through an inquest:

Failing to consider, in contravention to his statutory obligation pursuant to s. 20(1)(c) of

the Coroners Act, the likelihood that the jury on an inquest might make useful

recommendations directed to the avoidance of further deaths:

Failing to communicate properly or adequately with the Keno/Meekis family about the
death investigation, in a situation where the body had been removed from the community

for post-mortem in a faraway city, thereby leaving them uninformed of important

information relating to the death investigation:

As a result of items “a.” through “¢.”. failing to consider systemic issues contributing to
Brody’s death, and failing to provide a thorough answer as to how Brody Meekis came to

his death, in contravention to his statutory responsibility pursuant to s. 15(1)(a) and his

duty to the Keno/Meekis family to provide them with such information:

As a result of items “a.” through “e.”, failing to collect and analyze information about the

death in order to prevent further deaths and promote public safety, in contravention of this

statutory responsibility pursuant to s. 15(1)(c):

As a result of items “a.” through “e.

1"

._erroneously determining that an inquest was

unnecessary; and
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it 11

In taking the course of conduct detailed in items “a.” through *i.”, unjustifiably
discriminating against Brody Meekis, the Keno/Meekis family, and the on-reserve First
Nation population more generally on the basis of race, cthnic origin, and on-reserve
residency in his provision of coronial services.

The defendant was aware that theirhis unlawful conduct was likely to injure the plaintiffs.

In the alternative, the defendant was reckless or wilfully blind as to the fact that their-his
conduct was unlawful and likely to injure the plaintiffs.

The plaintiffs plead that in violating the law as described, the defendant Dr. Aniol caused
harm and losses to the plaintiffs, as described further below-by#nteraliafatling-to:
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Liability of the Defendants the Chief Coroner and Regional Supervising Coroner

éﬂ-}—Neghgem—Supew

54. Pursuant to section 4-~(1) of the Coroners Act, R.S.0. 1990, c. C.37 that was in force at all

relevant times, the duties of the Chief Coroner are to: a) administer this Act and the
regulations; (b) supervise, direct and control all coroners in Ontario in the performance of
their duties; (c) conduct programs for the instruction of coroners in their duties; (d) bring
the findings and recommendations of coroners’ investigations and coroners’ juries to the
attention of appropriate persons, agencies and ministries of government; (e) prepare,
publish and distribute a code of ethics for the guidance of coroners; (f) perform such other
duties as are assigned to him or her by or under this or any other Act or by the Lieutenant
Governor in Council.

55.  Pursuant to section 5{2) of the Coroner’s Act that was in force at all relevant times, as the
Regional Coroner for the North Region, Dr. Wilson was, at all material times, required to
assist Dr. Huyer in the performance of his duties (outlined in the paragraph above) in the
North region and perform such other duties as awere assigned to him e=her by the Chief
Coroner.

56. The plaintiffs plead that the defendants. Dr. Michael Wilson and Dr. Huver, did not act in
good faith in their exercise of public power in relation to the investigation into the death of
Brody Meekis. The plaintiffs state that, because the defendants were exercising public
functions pursuant to legislation whose purpose is. in part, to provide families with
information around the circumstances of their loved ones death, and by preventing future
deaths, evidence of malice or intent to harm is not necessary to overcome the good faith
immunity clause contained in s. 53 of the Coroners Act.

57. Without restricting the generality of the foregoing, the plaintiffs state that Drs. Wilson and
Huyer acted with gross or serious carelessness that is incompatible with good faith in their
exercise of public power under the Coroners Aet. In particular, and without restricting the
generality of the foregoing, Drs. Wilson and Huver acted with gross or serious carelessness
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reparding the safety of the Keno/Meekis family and other on-reserve members of the
public, and regarding the right of the Keno/Meekis family and other on-reserve First
Nations members to non-discrimination in receipt of coronial services. The plaintiffs state
that they are therefore not barred by s. 53 of the Coroners Act from bringing a claim against
Drs. Wilson and Huver grounded in their conduct in relation to the investigation into Brody
Meekis’ death.

(a) Negligent Supervision

The plaintiffs plead that the Chief Coroner and the Regional Supervising Coroner owed
them a duty of care to-the-plaintiffsto ensure that Dr. Aniol was properly trained for, and
supervised in respect of. his duties. Ta-partiendar; The plaintiffs state these defendants
breached this standard of care and were negligent in supervising Dr. Aniol in the conduct
and execution of his investigation into the death of Brody Meekis, and this had the
reasonably foreseeable effect of harming the Plaintiffs. Dis. Huver and Wilson were
negligent in the performance of the duties and obligations that lay upon them pursuant to
ss. 4(1) and 5(2) of the Coroners Act that was in force at all relevant times. For greater
clarity, the plaintiffs plead that the harms they suffered were a reasonably foresecable
consequence of Drs. Huyer’s and Wilson’s breach of their duty to ensure Dr. Aniol was
properly trained and supervised in respect of his duties. For greater clarity, the plaintifts
plead that circumstances of this case give rise to a relationship of sufficient proximity
between them and the Chief Coroner and Regional Supervising Coroner so as to give rise
to a prima facie duty of care owed by these latter two individuals to the Keno/Meekis
family. The plaintiffs plead that there are no policy reasons for negating or restricting this
duty of care.

The negligent action and/or inactions of doctors Huyer and Wilson caused injuries to the
plaintiffs, a consequence these defendants knew or ought to have known would occur as a
result of itstheir negligence. Without restricting the generality of the foregoing, some of
the particulars of this negligence are as follows:

The defendants knew or ought to have known of the practice of coroners providing
inadequate services to people and First Nations communities in Northern Ontario, due in
part to rarely attending death scenes in these communities;

The defendants Chief Coroner and Regional Supervising Coroner knew or ought to have
known that the circumstances of Brody Meekis’ death were so unusual that attendance on
scene of the Investigating Coroner was in order;

The defendants Chief Coroner and Regional Supervising Coroner knew or ought fo have
known that a few months prior to Brody Meekis® death. a child from a different remote
First Nations community in the same region died of complications arising from strep throat;
the Chief Coronoer and Regional Supervising Coroner were aware or should have been
aware that death from strep throat is generally not something that happens in developed
nations like Canada: and accordingly the Chief Coroner and Regional Supervising Coroner
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knew or should have known that two deaths in the same part of the province within months

of one another was evidence of a systemic issue that warranted an inquest:

The defendants Chief Coroner and Regional Supervisine Coroner knew or ought to have

known that Dr. Aniol was insufficiently trained to be dealing with the on-reserve public:

and

The defendants Chief Coroner and Regional Supervising Coroner failed to ensure that the

defendant Dr. Aniol carried out his duties in accordance with the provisions of the

Coroners Act, relevant policies and guidelines, the Human Richts Code, and the Charier,

and in accordance with the recommendations of the Goudge Inquiry. Without limiting the
forepoing, this failure includes the following:

ii.

iii.

vi.

Vil

The defendants Chief Coroner and Regional Supervising Coroner
failed fo direct that the investigation into Brody Meekis' death be
conducted in Sandy Lake First Nation

The defendants Chief Coroner and Regional Supervising Coroner

failed to require documentation and reporting on the specific reasons
behind the decision to have the investigation conducted in Red Lake as
opposed to Sandy Lake, Ontario;

The defendants Chief Coroner and Regional Supervising Coroner

failed to ensure that Dr. Aniol took detailed statements from the nurses
involved and failed to ensure that he fully collected and analyzed the
information regarding Brody Meekis’ death, includine for the purpose
of preventing further deaths:

The defendants Chief Coroner and Regional Supervising Coroner
failed to ensure that Dr. Aniol had regard to whether the holding of an
inquest would serve the public interest, and failed to ensure he
considered relevant factors as required by s. 20 of the Coroners Act:

The defendants Chief Coroner and Regional Supervising Coroner did
not question Dr. Aniol’s conclusion that an inquest was unnecessary;
and

The defendants Chief Coroner and Regional Supervising Coroner did
not ensure that Dr. Aniol communicated effectively and in a timely
manner with the family of Brody Meekis regarding the investigation
into his death.

As a result of their failure to properly supervise, including the failures
outlined at items “i.” through “iv.”, the defendants Chief Coroner and
Regional Supervising Coroner did not ensure that Dr. Aniol provided
coronial services in a non-discriminatory manner.
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The negligent supervision of Dr. Aniol by the Chief Coroner and the Regional Supervising
Coroner caused harm to the plaintiffs which was reasonably foreseeable, and is detailed
further below. Accordingly. the plaintiffs plead the defendants Chief Coroner and Regional
Supervising Coroner arc liable to the plaintiffs in negligent supervision.

(b) Misfeasance in Public Office/Abuse in Public Office

The defendants, Dr. Wilson and Dr. Huyer are holders of public office, exercising public
and/or statutory functions. At all material times, Dr. Wilson has served as Regional
Supervising Coroner (North Region) and Dr. Huyer served as Chief Coroner.

The plaintiffs state that the acts and/or omissions of the defendants Chief Coroner and
Regional Supervising Coroner in relation to the inadequate investigation into the death of
Brody Meekis was deliberate, unlawful conduct, not done in good faith and done in the
exercise of public functions expected to protect the public. The plaintiffs state that these
defendants were aware of, or were reckless to, the fact their conduct was unlawful and
likely to injure the plaintiffs. Furthermore, their conduct did harm the plaintiffs. The
plaintiffs plead that these defendants are therefore liable to these plaintifts for misfeasance
in public office.

The plaintiffs plead that the defendants knew or ought to have known of the practice of
providing inadequate coronial services to remote and northern First Nations communities.
As such the plamtlffs plead that the defendants dl.,llbelatelv talled to fulfil their duties
i under sections
4(1) and 5(2) of the Coroners Act ( as thc statute read at all lclcvant tlmes} to properly
supervise, direct, and control Dr. Aniol in the performance of his duties in circumstances
when they knew or were reckless to the fact that breaching these sections would cause
damage to the plaintiffs, including by unreasonably prolonging and exacerbating their
grieving. The plaintiffs further plead that the fact that Brody and the Keno/Meeks family
are all First Nations living on-reserve in a remote First Nations community factored heavily
into Dr. Wilson’s and into Dr. Huyer’s deliberate decisions, actions, and/or omissions.

Similarly. the plaintiffs plead that the defendants Drs. Huyer and Wilson deliberately failed
to bring recommendations of a coroner’s investigation to the attention of the public in the
interests of public safety, contrary to their obligations under s. 18(3) of the 4et as it read at
all relevant times. The plaintiffs plead the defendants Drs. Huyer and Wilson committed
this failure in circumstances when they knew or ought to have known that a propetly-
conducted coroner’s investigation would have included recommendations pertinent to the
safety of members of the public residing on remote First Nations reserves. As such, the
plaintiffs plead the defendants Drs. Huyer and Wilson knew or were reckless to the fact
that breaching their obligations under s. 18(3) of the Coroners Act would likely cause

damage to the plaintiffsfor-misfeasance-ofpublic-office/abusein-publie-office.

The acts and/or omissions of the defendants Chief Coroner and Regional Supervising
Coroner injured the plaintiffs, as outlined further below.
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Liability of Her Majesty the Queen in right of Ontario

The plaintiff states that the defendant Ontario through the Ministry of Community Safety

and Correctional Services is responsible at law for the conduct of Ministry’s servants,
employees, and agents including the conduct of the investigating Coroner, as well as the
Chief Coroner for Ontario, employed and/or contracted to provide death investigation
services to Ontarians.

The plaintiff further states that the defendant Ontario through the Ministry of Community
Safety and Correctional Services is responsible in law for funding and providing death
investigation services on reserve, and that Ontario has failed to do so.

Constitutional Violations, Including Charter Violations

68.

69.

70.

71.

(a) Discrimination on the Basis of Certain Enumerated Grounds

The plaintiffs repeat and rely upon the facts as set out above and state that the defendant
Coroners, withoul justification, subjected the Keno/Meekis family to diserimination on the
basis of race, national or ethnic origin, and/or on-reserve residency.

In failing to conduct a thorough investigation into Brody Meekis’ death. including by
failing to attend the scene of his death, the defendant Coroners failed to provide coronial
services_of a comparable qualltv and levcl to thme pmwded to non-reserve 1emdents of
Ontario. In so doing, >

of Ontario-these defendants v1olated the Keno/Meekls famlly ] nght to equal protect1on
and equal benefit of the law without discrimination based on race or ethnic origin_or on-
reserve residency, a right which is guaranteed by section 15 of the Canadian Charter of
Rights and Freedoms. The Keno/Meekis family, because they are First Nations living on a
reserve, received differential treatment on the basis of a prohibited ground.

The purposes of and function of the Coroner’s Office is to serve the living through high
quality death investigations. and to ensure that no death will be overlooked. concealed or
ignored. The Investigating Coroner, Dr. Wojciech Aniol, did not attend the Sandy Lake
Nursing Station nor did he take a detailed statement from anvy of the nurses involved. He
did not fully or accurately collect or create documentation of the circumstances
surrounding Brody Meekis® death. This course of action and inaction was not challenged
or corrected by the Chief Coroner or by the Regional Supervising Coroner.

As outlined above, particularly at paragraphs 36-38, 46(g). and 58(c). the Coroners did not
investigate systemic issues worthy of investigation, and they relied on negative stereotypes
of First Nations parenting to guide the scope and direction of the investigation, as outlined
above at paragraph 35. Brody was the second First Nations child in the same part of the
province to die from complications arising from strep throat within a span ol months. Brody
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and his family’s race, national or ethnic origin, and/or on-reserve residency factored into
in all three defendant Coroners’ decision-making regarding their conduct in relation to the
investigation into Brody’s death.

72. The Coroners’ failure to conduct a thorough investigation perpetuates disadvantages faced
by First Nations people on reserve, including but not limited to systemic disadvantages
resulting from inadequate health care services. It compounds a history of disadvantage and
discrimination in which the lives of Indigenous children were treated as less deserving of
concern and attention than the lives of non-Indigenous children, and in which Indigenous
families were not informed of the deaths of their children and/or the circumstances
surrounding the deaths of their children and/or systemic causes contributing to their deaths.

73. The defendants’ failure to fulfil statutory duties and provide public services in a non-
discriminatory manner weakens public safety by failing to help prevent deaths in similar
circumstances going forward. It is the security of on-reserve First Nations children and
families. such as the plaintiffs. that is threatened by this discriminatory conduct.

74. The defendant Coroners had no reasonable justification for their under-provision of
coronial services in the investigation into Brody Meekis® death. The plaintiffs plead that
such discriminatory conduct must be deterred.

(b) Breach of Honour of the Crown

75.  The defendants have a duty to act in a manner that is consistent with the Hhonour of the
Crown in—the—interpretation—implementation—and—performance—of e

] Iy e byt QOE )

as-pleaded herein. The honour of the Crown is engaged when the Crown treats Indigenous
people differently from other people on the basis of their indigeneity, and requires that such
differential treatment not deprive Indigenous people of rights or entitlements enjoyed by
non-Indieenous people. The hanour of the Crown was engaged and breached in the present
case, as the Keno/Meekis family was treated differently by the defendants on the basis of
their indigeneity, and such differential treatment deprived them of the same level/quality
of coronial services as those enjoyed by non-Indigenous people.

Damages

76.  The plaintiffs state that the negligence, end-intentional torts, and Charter breaches of the
defendants individually and/or collectively, caused damages to the plaintiffs. Further-the
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78.

79.

80.

As a result of the actions of these defendants in effectively frustrating the investigation into
the death of Brody Meckis, the plaintiffs have been deprived of a thorough, competent and
credible death investigation. The plaintiffs state that the results of the investigation have
been irreparably tainted, thus depriving the Keno/Meekis family plaintiffs-{fwhe-arethe

family-of Brody-Meekis) of any prospect of closure in respect of hisBrody Meekis's death.
The plaintiffs state that this lack of closure is due directly to the acts and omissions of these

defendants as plead herein.

As a result of these defendants’ actions in undermining the death investigation, and in
failing to communicate appropriately throughout and regarding the investigation, the
plaintiffs’ grieving for their deceased family member has been aggravated and prolonged.

The discriminatory manner in which the investigation was conducted defamed the family.

When the Coroner’s investigation had police officers make a home visit to make
observations regarding drug and alcohol in the home, they engaged in victim blaming and,
and cast an untrue and negative perception on the family. In addition, the plaintiffs have
lost their confidence in the public authorities. The plaintiffs have lost their enjoyment of
life and will continue to suffer in the future. Furthermore, being members of the on-reserve
public, the safety of the family member plaintiffs likely continues to be at risk from the
same factors which contributed to Brody Meekis’ death due to the acts and omissions of
the defendants as pled herein.

The plaintiffs have suffered, and continue to suffer psychologically and emotionally as a
direct result of the conduct of the defendants as plead aforesaid. The damages suffered by
these plaintiffs are all consequences which were reasonably foreseeable and that the
defendants intended or knew, or ought to have known, would result from their wrongful
conduct.

The plaintiffs state that as a direct result of the actions of the defendants pled aforesaid, the
plaintiffs suffered and continue to suffer emotional, psychological and/or mental trauma.
These injuries are a consequence which the defendants knew or ought to have known would
result from their wrongful conduct. Some of the plaintiffs’ trauma particulars being, inter
alia:
i. Depression,;
ii. Anxiety;
iii. Nervousness and irritability;
iv. Post-traumatic stress;
v. Embarrassment and feelings of humiliation and shame:
vi. Mood disorders; and,
vii. Insomnia and sleep disturbances.
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The plaintiffs plead and rely upon the Canadian Charter of Rights and Freedoms, and states
that the plaintiff Keno/Meekis family is entitled to a remedy pursuant to section 24(1) of the
Charter. The plaintiffs plead that damages are an appropriate remedy to fulfil the functions of
compensation, vindication of the right. and deterrence for future breaches.

By reason of the facts set out herein, and in particular the highhanded, shocking,
contemptuous conduct of the defendants, the plaintiffs claim exemplary, aggravated and/or
punitive damages.

The plaintiffs plead and rely upon:

a. The Proceedings Against the Crown Act, R.S.0. 1990, c. P.27,
b.  The Negligence Act, R.S.0. 1990, c. N.1 as amended;

d. The Coroners Act, R.S.0. 1990, c. C.37;
e.  Constitution Act, 1867, (UK.) 30 & 31 Vict.; and;
f. The Constitition—Aet—1982- andThe Constitution Act, 1982, including—Fthe

Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982,
being Schedule B to the Canada Act 1982 (UK), 1982, c 11.

85. The plaintiffs propose that this action be tried in the City of Thunder Bay.
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pathology that today would be seen as unreasonable. A similarly motivated exam-
ination has taken place in England. And a number of responsible leaders in the
field told the Inquiry that they think such a review should be carried out here.

[ agree. In my view, restoring public confidence in pediatric forensic pathology
requires that such a review be conducted. Its objective would be to identify those
cases in which the pathology opinion can be said to be unreasonable in light of
the understandings of today, and in which the pathologists’ opinions were suffi-
ciently important to the case to raise significant concerns that the convictions
were potentially wrongful. My recommendations outline the design for such a
review, as well as the enhancement of existing processes within the criminal
justice system to address potential miscarriage of justice associated with flawed
pediatric forensic pathology.

I also struggled with the issue of compensation for those involved in the cases
that were examined at the Inquiry. My mandate prevented me from making rec-
ommendations about individual compensation. Moreover, significant challenges
would have to be addressed in creating a compensation scheme for those involved
in these cases who became entangled in the criminal justice system simply
because of flawed pediatric forensic pathology and through no fault of their own.
In light of these complexities, I urge the Province of Ontario to see if, nonetheless,
a viable compensation process can be set up.

FIRST NATIONS AND REMOTE COMMUNITIES

There are formidable challenges in delivering adequate coronial and forensic
pathology services to First Nations and other remote communities in Northern
Ontario. These challenges cannot be taken as a licence for acceptance of the status
quo. Today, for example, death scenes are seldom attended by coroners, let alone
pathologists. And many families who suffer the death of a child are left too much
in the dark about autopsy procedures and even why their child died. The people
of Northern Ontario are entitled to coronial and forensic pathology services that
are reasonably equivalent to those services provided elsewhere in the province,
even though doing so will cost more in the North.

For First Nations, inadequacies in the delivery of pediatric forensic pathology
services are seen as only part of much larger systemic issues: inadequate medical
care; limited financial and human resources; high mortality rates, particularly for
children and young people in a number of communities; and what are seen as
institutional failures to respond to the unique cultural, spiritual, religious, and
linguistic character of First Nations.

[t is important that, in the discharge of its duties, the OCCO address these
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issues with sensitivity and understanding. For example, the OCCO should con-
sult with Aboriginal leaders in developing policies for accommodating, to the
extent possible, diverse Aboriginal practices concerning the treatment of the body
after death.

Coroners also have an important role in communicating with affected families
about the death investigation, particularly if the body is removed from the
community for post-mortem examination in a faraway city. In the absence of
compelling reasons in the public interest, it is unacceptable for a family, already
suffering the loss of a child, to be left uninformed of important information relat-
ing to the death investigation. Communications need to be improved not just
with individual families, but also with First Nations governments and communi-
ties. The OCCO should work in partnership with First Nations governments and
political organizations to develop communications protocols with priority for the
North, where the need is particularly acute. Through such consultation, I am
confident that positive change can occur.

PEDIATRIC FORENSIC PATHOLOGY AND FAMILIES

I end this executive summary where I began. The sudden, unexpected death of a
child is a terrible tragedy. For the parents, the loss is shattering. It is all the more
devastating when flawed pathology focuses suspicion on a grieving parent and
invites legal proceedings to separate that parent from surviving children. It is, of
course, no less troubling when flawed pathology imperils the search for the truth
—wherever it may lead.

Although my mandate requires me to focus on the role of pediatric forensic
pathology in the criminal justice system, in order to fully restore public confi-
dence, we need to look at how pediatric forensic pathology can better serve child
protection proceedings and the needs of families affected by a suspicious pedi-
atric death.

When a child has died in suspicious circumstances and has surviving sib-
lings, the child protection system must make very difficult decisions under
extraordinary time pressures. Information, particularly from the pediatric
forensic pathologist, is often crucial. Balancing this requirement against the
imperative of the criminal justice system can be challenging. The Province of
Ontario, with the assistance of the Ontario Association of Children’s Aid
Societies and others, should develop province-wide standards, supplementing
those that already exist, on the sharing of information arising out of the investi-
gations of suspicious child deaths by the police and children’s aid societies.
Local protocols should be created across the province to permit local jurisdic-
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First Nations and Remote Communities

GUIDING PRINCIPLES

My mandate requires me to consider what recommendations should be made to
restore and enhance public confidence in pediatric forensic pathology in Ontario.
Implicit in that mandate is that the revelations surrounding Dr. Smith have
caused the people of Ontario to lose the confidence in pediatric forensic pathol-
ogy that they previously had. There is undeniably much reason for that. However,
[ must also recognize that, for some, there may have been little or no confidence
in how forensic pathology services were being delivered generally, even before the
revelations concerning Dr. Smith. I am referring, in particular, to remote First
Nations communities, although this observation may not be confined to them
alone. This lack of confidence is related more broadly to the concerns about the
delivery of medical and coronial services both to remote First Nations and to
other remote communities in Ontario.

For First Nations, inadequacies in the delivery of pediatric forensic pathology
services are seen as only part of much larger systemic issues: inadequate medical
care; limited financial and human resources; high mortality rates, particularly for
children and young people in a number of communities; and what are seen as
institutional failures to respond to the unique cultural, spiritual, religious, and
linguistic character of First Nations.

To illustrate the depth of these larger systemic issues, it is reported that,
between 1982 and 2001, 52 per cent of the deaths in one First Nations commu-
nity, Mishkeegogamang, were accidental, compared to 6 per cent in the general
Canadian population. A large number of deaths were alcohol-related and
involved young people. Infant mortality rates are two to three times higher in
First Nations and Inuit communities than in non-Aboriginal communities, and
they are attributed more frequently to sudden infant death syndrome (SIDS). Jim
Morris, executive director of the Sioux Lookout First Nations Health Authority,
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described the many suicides in First Nations communities in his region — by his
count, 276 since 1986. Most of them involved young people under the age of 16.

Early in the mandate of this Inquiry, [ visited two remote First Nations com-
munities, Mishkeegogamang and Muskrat Dam, to get a better sense of the chal-
lenges they face. These visits were expressly not made to permit me to make
findings of fact, but to help me appreciate the evidence and roundtables as they
later unfolded. These communities are very different, but they share strong lead-
ership and a commitment to improve the lives of their people. [ am grateful to
both of them and their leaders for their hospitality and insights.

The Inquiry also conducted a series of roundtables in Thunder Bay to address
the systemic issues in providing pediatric forensic pathology services to remote
and First Nations communities. Although First Nations issues require a special
understanding, a number of the systemic issues identified there, and dealt with in
this chapter, apply equally both to First Nations and to other remote or northern
communities. All these issues are addressed in this chapter.

The First Nations roundtables were facilitated jointly by former Grand Chief
Wally McKay of the Nishnawbe Aski Nation and, on behalf of the Inquiry, Mark
Sandler. The roundtables greatly informed my understanding of the issues and
the recommendations that follow. They also brought together people in positions
of leadership from the Office of the Chief Coroner for Ontario (OCCO) and the
First Nations to talk with one another. That dialogue is important. [t must con-
tinue and be built upon to establish trust and result in positive change.

[ recognize that the limits of my mandate prevent me from addressing the
larger issues I identified earlier, ones that are always present in the hearts and
minds of many from whom [ heard. For some, this is, no doubt, a source of frus-
tration. Reciting the terms of my mandate may be cold comfort to those con-
cerned, for example, with teen suicides or the high number of childhood
accidental injuries or deaths from drowning and other causes. However, I could
not possibly do justice to those issues within the framework of this Inquiry.

That being said, even within the confines of my mandate, important recom-
mendations can be made that may also speak to the larger issues. To cite one
example only, effective communication between the OCCO and the First Nations
leaders, communities, and people on issues within my mandate may well facilitate
more effective communication on the larger issues.

Many witnesses or roundtable participants, including the most senior coro-
ners in the province, emphasized the importance of coroners attending the death
scene for criminally suspicious deaths. However, the reality is that coroners gener-
ally do not attend the death scene in remote communities. Indeed, many commu-
nities in the North never see a coroner or even know what coroners do.
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Also, affected families may know little or nothing about what has been done or
will be done with the body of their deceased child. They may be equally unin-
formed about how or why their child died. This situation cannot be allowed to
persist. My recommendations address how the system can better address the chal-
lenges of providing pediatric forensic pathology services to First Nations and to
remote communities. The bottom line is that these challenges must be addressed
and overcome simply because the people in all these areas are entitled to satisfac-
tory pediatric forensic pathology services. Public confidence in pediatric forensic
pathology requires no less.

Before turning to my specific reccommendations, there are two overarching
principles that should be remembered. First, Ontario’s diverse geography, popu-
lation, cultures, and languages mean that solutions in some parts of Ontario may
have little or no application to others. Indeed, the vastness and diversity of
Northern Ontario means that what works for one community often will not work
for another. Recommendations must be designed with this understanding.
Second, recommendations that have any impact on First Nations communities
should recognize the new relationship that is to exist between Aboriginal peoples
and the Province of Ontario. In the spring of 2005, the province issued a docu-
ment outlining Ontario’s New Approach to Aboriginal Affairs:

The ... government is committed to creating a new and positive era in the
province’s relationship with Aboriginal peoples in all their diversity. We look for-
ward to working with Aboriginal communities and organizations across the
province to make this new relationship a reality. In this way we will be able to sus-
tain new, constructive partnerships and achieve real progress...!

The province also recognizes that First Nations have existing governments and
commits to dealing with them in a cooperative and respectful manner consistent
with their status as governments. Recommendations must, accordingly, reflect the
status of First Nations governments and their people. When decisions are to be
made that affect the First Nations or, more generally, the Aboriginal population in
Ontario, they must recognize the importance of true partnerships, including
prior consultation with the governments and communities involved.?

! Ontario, Native Affairs Secretariat, Ontario’s New Approach to Aboriginal Affairs (Toronto: Queen’s Printer
for Ontario, 2005), 2.

2 Although I heard from First Nations leaders and those working in First Nations communities (and hence
the use of the term “First Nations”), I recognize that virtually all of what is said has equal application to the
larger Aboriginal context.
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THE CURRENT STRUCTURE OF FORENSIC
SERVICES IN THE NORTH

Coroners

Dr. David Eden is at present the only regional coroner for all of Northern
Ontario. The region he is responsible for extends from the Manitoba border in
the west to Parry Sound in the south, the Quebec border in the east, and Hudson
Bay in the north. It is, according to Dr. Eden’s predecessor, Dr. David Legge, a
“massive” area. The evidence from senior coroners, including Dr. Eden and Dr.
Legge, made it obvious that this region is too vast and diverse for a single regional
office and one regional coroner. Not only is the level of service adversely affected
but the affected communities have the perception that their issues are less impor-
tant than those in other areas. That perception is aggravated by the rare atten-
dance of coroners at death scenes in remote communities.

The vastness of Northern Ontario, and the complex issues that it faces, war-
rant the creation of two coronial regions: Northwest Ontario, based in Thunder
Bay, and Northeast Ontario, based in Sudbury. The current regional office is in
Thunder Bay. The selection of Sudbury as the base for the Northeast Region com-
plements my recommendation that a formal regional forensic pathology unit be
created there. I heard from several senior coroners, including Dr. Andrew
McCallum, who has since become the Chief Coroner for Ontario, that teamwork
and efficiency are enhanced when the regional coroner’s office and the regional
forensic pathology unit are in close proximity to each other.

Each coronial region should be headed by its own regional coroner and pro-
vided with adequate support staff and facilities. Dr. Eden discussed some of the
resource issues that presently exist, and they begin with such basic issues as a lack
of adequate Internet access.

Recommendation 149

a) Northern Ontario should be divided into two coronial regions — the Northwest
Region, to be based in Thunder Bay; and the Northeast Region, to be based in
Sudbury.

b) Each of these two regions should be headed by its own regional coroner and
properly resourced to fulfill its duties under the Coroners Act.

c) More generally, the Province of Ontario should provide adequate resources to
ensure coronial and forensic pathology services in Northern Ontario that are
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reasonably equivalent to those services provided elsewhere in the province,
even though doing so will cost more in the North.

Forensic Pathologists in Pediatric Cases

In March 2002, the OCCO announced that all forensic autopsies of children
under the age of two were to be conducted in one of the four regional pediatric
centres, none of which is in the North. As necessary, cases in Northwestern
Ontario were to be directed to Dr. Susan Phillips, a pathologist at the Health
Sciences Centre in Winnipeg.>

What this situation has meant is that pediatric forensic cases emanating from
Northern Ontario, with very few exceptions, are performed in Toronto at the
Ontario Pediatric Forensic Pathology Unit (OPFPU) or in Winnipeg. [ was
advised that the Chief Forensic Pathologist, Dr. Michael Pollanen, currently
reviews the post-mortem reports for Ontario cases autopsied by Dr. Phillips in
Winnipeg. Given the importance of ensuring that the same standards of peer
review, accountability, and quality assurance are applied to these pediatric foren-
sic autopsies as to others, [ am of the view that the OCCO should seek to enter
into a service agreement with the Winnipeg Health Sciences Centre to formalize
the provision of forensic pathology services by Dr. Phillips to the OCCO. This
would ensure that comparable protocols and procedures with respect to these
standards are in place in Winnipeg for Ontario cases autopsied there.

Recommendation 150

The Office of the Chief Coroner for Ontario should seek to enter into a service
agreement with the Winnipeg Health Sciences Centre to ensure that the same or
analogous protocols and procedures as recommended in this Report with respect
to peer review, accountability, and quality assurance are in place in Winnipeg for
Ontario cases autopsied there.

Dr. Martin Queen, who participated in our Thunder Bay roundtables, is a fully
accredited forensic pathologist based in Sudbury. He is also an assistant professor
of laboratory medicine and pathology at the Northern Ontario School of
Medicine. He works within “an informal unit” called the Northeastern regional

3 Some coroner’s autopsies are also performed in Thunder Bay. However, none are pediatric cases. As well,
most of the adult homicides or criminally suspicious cases from this area are autopsied by Dr. Martin Queen
in Sudbury.
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forensic pathology unit, which is housed within the Sudbury Regional Hospital. It
has no designated director and no contractual arrangement for funding, but,
nonetheless, it effectively operates as a regional forensic pathology unit. Dr.
Queen, its only forensic pathologist, does all the autopsies for the Sudbury and
Manitoulin regions, and most, if not all, for the Timmins and Cochrane regions
and the James Bay coast area. More recently, he has taken over coverage for homi-
cides and for criminally suspicious and other complex cases for the North Bay
and Thunder Bay regions. He performs, on average, 250 autopsies a year, 90 per
cent of which are coroner’s cases. Consistent with the OCCO policy described
earlier, his pediatric forensic practice is limited. He performs some straightfor-
ward pediatric autopsies, such as witnessed drownings or the occasional death
relating to a car accident, but the most serious and complicated pediatric cases
continue to be sent to the OPFPU in Toronto. When he first arrived in Sudbury
nine years ago, however, he also conducted autopsies on sudden infant death syn-
drome (SIDS) and SIDS-like cases.

Dr. Queen and the OCCO both support the conversion of the current unit in
Sudbury into a formal regional forensic pathology unit with its own director and
appropriate funding. It is anticipated that this unit will continue to be headed by
a forensic pathologist and to draw on specialty expertise existing at the Sudbury
Regional Hospital. The OPFPU can provide specialized consulting to this unit as
well as the other regional units for pediatric cases.

In my view, the creation of a formal regional forensic pathology unit in
Sudbury would have a number of benefits. If frontline pediatric forensic pathol-
ogy services could be provided in the North, this would obviate the need for the
transfer of some children’s bodies to Toronto:# Second, it could encourage coro-
ners and forensic pathologists to locate in the North. Indeed, I am impressed by
the initiatives shown by the Northern Ontario School of Medicine to attempt to
address this need. Medical education in the North, exposure to coroner’s autop-
sies, and electives in forensic pathology and family medicine residencies that
include coroner’s work are some of the measures that should stimulate interest in
practising forensic medicine in northern areas. Dr. Queen has played an impor-
tant role in working with the medical school in this regard.

4 Detective Inspector Dennis Olinyk of the Ontario Provincial Police indicated that the long-distance trans-
portation of bodies to pathology units often entails several moves that may compromise the quality of the
post-mortem examination and result in a loss of evidence. It is preferable, therefore, that bodies be trans-
ported only once to minimize the loss of evidence. The chain of continuity may also be affected with the
passage of time. (The performance of pediatric forensic autopsies in Sudbury would reduce these difficulties,
albeit only in some cases.)
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Recommendation 151

The Northeastern regional forensic pathology unit should become a formal foren-
sic pathology unit with a director and funding for transfer payments. As such, it
should perform pediatric forensic autopsies as determined by the Chief Forensic
Pathologist.

The Coroner’s Attendance at the Death Scene

[ begin this topic by outlining what the OCCO Guidelines for Death Investigation
say about the attendance of coroners at death scenes, and how that accords with
the present reality. The preamble to the guideline regarding “Investigative
Coroner’s Attendance at Scene” in the OCCO Guidelines for Death Investigation
provides that investigating coroners should attend the death scene whenever pos-
sible and view the body before it is removed because there is “value added” by the
coroner’s active participation in death scene investigation. The coroner’s presence
is said to be critical when the apparent means of death is homicide or suicide,
though it also remains “extremely important” for the investigation of apparent
accidental or natural deaths. While making this point, the preamble also states
that the distance travelled to get to the death scene must be considered in devel-
oping guidelines.

The guidelines themselves provide that, in urban areas, the investigating coro-
ner is expected to attend the death scenes and to view the body. I heard that this
expectation is being met in urban areas and in a number of rural communities.
For example, in the Niagara Region, in the absence of exceptional circumstances,
coronial attendance is 100 per cent at non-natural death scenes.

In non-urban areas, the investigating coroners are still expected to attend the
death scene where the travel time is less than 30 minutes. When it is 30 to 60 min-
utes, the guidelines provide that investigating coroners should attend all apparent
homicide, suicide, or accident death scenes, all pediatric death scenes (children
under 12 years of age), and, whenever possible, apparent natural death scenes,
especially if requested by the police.

Even where the time to travel to a death scene exceeds 60 minutes, the guide-
lines state that investigating coroners should attend all scenes of apparent homi-
cide or suicide; all scenes where the deceased is less than 12 years old; and
accidental death scenes where the police specifically request the coroner’s assis-
tance. When unable to attend, the investigating coroner should call the regional
coroner and review the circumstances of the death before the body is released
from the scene.
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In the past, the OCCO did not have a tracking system to record when coroners
did or did not attend death scenes in remote communities. Dr. Barry McLellan,
the former Chief Coroner for Ontario, indicated that, while it does not have a for-
mal computerized tracking system, the OCCO has begun tracking these visits as
part of its new quality assurance and audit process.

That being said, the evidence at this Inquiry was clear that coroners have not
been attending death scenes in many remote communities, including but not lim-
ited to First Nations communities. Mishkeegogamang Chief Connie Gray-McKay
described coroner’s services as “virtually non-existent” in her community. In her
13 years as leader, she has never seen a coroner, nor did one attend for any of the
233 deaths that have taken place there since 1981. Deputy Chief John Domm of
the Nishnawbe Aski Police Service (NAPS) could not recall a coroner attending a
remote scene except by telephone.The guidelines provide that whenever an inves-
tigating coroner does not attend a scene, that fact and the reasons for non-
attendance should be documented in the investigating coroner’s narrative to the
coroner’s investigation statement and discussed with the regional coroner. Dr.
Legge acknowledged that, during his tenure as regional coroner, the guideline
requiring consultation with the regional coroner was regularly not followed by
the investigating coroners.

The status quo is not acceptable. Although it is recognized by everyone that
investigating coroners may frequently be unable to attend death scenes in a timely
way because of weather, distances, and travelling logistics, it does not follow that
their non-attendance should be presumed or effectively be treated as the norm.
The death investigation is enhanced by their attendance in ways that are not
always fully compensated for by surrogates, technological substitutes, or tele-
phone consultations. Dr. McLellan expressed the opinion that “there is no substi-
tute for being at the scene oneself.”

This is especially true for complex death investigations, such as the pediatric
forensic pathology cases examined at this [nquiry. Given the limited number of
forensic pathologists and where they are located within the province, and the
demands made on them, it is unrealistic to believe that forensic pathologists will
often be attending death scenes in remote communities. This reality heightens the
importance of the coroner attending in some of these cases to assist in gathering
information for the forensic pathologist.

Equally important, the non-attendance of coroners represents a lost opportu-
nity for them to speak directly with affected families and to build relationships
with communities. As conceded by Dr. Legge and others, that discussion is simply
not happening as it should. As a result, affected families are frequently unin-
formed about the cause of death (a topic revisited below), and communities are
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left with the perception that their deaths are less important than others to the
system. That was certainly the message communicated to our Inquiry by First
Nations leaders and those who work in those communities.

Several reasons were given at the Inquiry to explain why coroners do not
attend the scene in remote communities, apart from the obvious ones of weather,
distance, and travelling logistics that sometimes make these attendances difficult
or even impossible. The shortage of physicians generally servicing remote areas is
one reason, leading to the fact that physicians who already work in underserviced
areas may be reluctant to assume additional coroner’s responsibilities. The coro-
ners who do work in the North may be reluctant or unable to leave their busy
practices (and waiting rooms full of untreated patients) to attend remote death
scenes. Moreover, these attendances also involve a financial sacrifice for the coro-
ner, given the compensation provided. Dr. McLellan told me that an additional 25
to 50 coroners would provide the desired amount of coverage in the North.
However, it is difficult to recruit the needed number of coroners because the
compensation offered for coronial work, particularly in comparison to clinical
work, is insufficient to attract doctors. These challenges need to be addressed if
the number of scene attendances by coroners is to increase.

Recommendation 152

Steps should be taken to enhance the likelihood that investigating coroners will
attend the death scene in accordance with the Office of the Chief Coroner for
Ontario’s existing guidelines. Such attendances improve the quality of many death
investigations and provide an opportunity for coroners to communicate with
affected families and build relationships with affected communities.

Recommendation 153

The attendance or non-attendance of investigating coroners at death scenes
should be tracked as part of the quality assurance processes of the Office of the
Chief Coroner for Ontario (OCCO). Similarly, compliance with the OCCO guide-
line indicating that coroners must document their reasons for not attending the
scene and discuss them with the regional coroner should also be tracked.

Recommendation 154

The Office of the Chief Coroner for Ontario should consider, in consultation with
remote communities and First Nations, the development of specific guidelines that
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better address those circumstances in which investigating coroners will be expected
to attend death scenes in remote communities.

Recommendation 155

The medical profession and medical schools, such as the Northern Ontario School
of Medicine, together with the Province of Ontario, the Nishnawbe Aski Nation,
the Office of the Chief Coroner for Ontario, and others, should work in partner-
ship to increase the numbers of physicians working in remote areas. Even more
specific to the mandate of this Inquiry, the fee provided to coroners to attend
death scenes, particularly in remote communities, should be increased so that it is
not a disincentive to attendance.

When the Coroner Cannot Attend the Death Scene
The Technology

Although the above recommendations are intended to promote a greater number
of scene attendances by investigating coroners, it is inevitable that in some cases,
even within the best-resourced system, coroners will not be able to attend the
scene. Given this situation, how can technology assist in addressing this problem,
and to whom should coroners delegate their investigative powers when they can-
not attend the death scene?

During the Inquiry, I was advised of the variety of technological tools that
might be used to assist the coroner (and ultimately the forensic pathologist).
They include:

* transmission of digital photographs and images before the body is removed
from the scene;

* real-time photography that would enable the coroner (and the forensic
pathologist) to view a death scene remotely; and

+ establishment of a remote teleconferencing network similar to the TeleHealth
facilities where a physician can examine patients remotely. Dr. Legge envi-
sioned a “future of possibilities of direct visualization of death scenes where
the coroner location is remote, technology is available and properly funded in
remote communities.”

The first tool has already been employed with some success. Detective Inspector
Dennis Olinyk of the Ontario Provincial Police explained how scene photographs
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have been taken by police officers at remote death scenes and then transferred to
a disk for electronic transmission to a coroner, pathologist, or even the Chief
Forensic Pathologist, if necessary.

As [ have reflected elsewhere in this report, technology can also be used by a
forensic pathologist conducting an autopsy to consult with other pathologists,
including the Chief Forensic Pathologist. This technology is particularly useful
for telemedicine, which is becoming more widely used in the North. It should be
encouraged further to enable, for example, real-time consultation with the
OPFPU about difficult non-criminally suspicious pediatric autopsies that might
not then have to be conducted in Winnipeg.

Recommendation 156

a) Where it is not feasible for investigating coroners to attend the scene, all avail-
able technology, such as digital photography, should be used to provide timely
information to the coroners and enable them, in turn, to provide direction or
guidance, as may be needed, to the police or the forensic pathologist.

b) The Office of the Chief Coroner for Ontario should develop, in partnership
with remote communities and First Nations, enhanced technology, such as
remote teleconferencing, which is ultimately designed to provide “real-time”
information to the coroner and the forensic pathologist. Resources should be
made available to enable this technology to be developed and used.

Delegation of the Coroner’s Investigative Powers

Subsections 16(1) to (5) of the Coroners Act, RSO 1990, c. C.37, contemplate that
coroners may delegate investigative powers to a legally qualified medical practi-
tioner or a police officer. They read:

16. (1) A coroner may,

(a) view or take possession of any dead body, or both; and

(b) enter and inspect any place where a dead body is and any place from
which the coroner has reasonable grounds for believing the body was
removed.

(2) A coroner who believes on reasonable and probable grounds that to do so
1s necessary for the purposes of the investigation may,

(a) inspect any place in which the deceased person was, or in which the
coroner has reasonable grounds to believe the deceased person was,
prior to his or her death;

(b) inspect and extract information from any records or writings relating
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to the deceased or his or her circumstances and reproduce such copies
therefrom as the coroner believes necessary;

(c) seize anything that the coroner has reasonable grounds to believe is
material to the purposes of the investigation.

(3) A coroner may authorize a legally qualified medical practitioner or a police
officer to exercise all or any of the coroner’s powers under subsection (1).

(4) A coroner may, where in his or her opinion it is necessary for the purposes
of the investigation, authorize a legally qualified medical practitioner or a
police officer to exercise all or any of the coroner’s powers under clauses
(2) (a), (b) and (c) but, where such power is conditional on the belief of
the coroner, the requisite belief shall be that of the coroner personally.

(5) Where a coroner seizes anything under clause (2) (c), he or she shall place
it in the custody of a police officer for safekeeping and shall return it to the
person from whom it was seized as soon as is practicable after the conclu-
sion of the investigation or, where there is an inquest, of the inquest, unless
the coroner is authorized or required by law to dispose of it otherwise.

[ was advised that, in the North, coroners most often delegate their investiga-
tive powers to police officers. Dr. McLellan acknowledged that it is entirely possi-
ble that the complete death investigation in remote communities will be handled
by police officers rather than investigating coroners. Dr. Legge confirmed that it is
very unlikely that coroners will attend on site in remote locations in the North.
Many of the experienced coroners work on the presumption that matters relating
to the death investigation can be dealt with over the telephone via conversations
with on-site police officers. Dr. Legge admitted that the situation “isn’t ideal” and
that he has “carried on with some trepidation for eleven years as a regional coro-
ner in those scenarios.”

The systemic inability or failure of coroners to attend death scenes in remote
communities prompted Aboriginal Legal Services of Toronto / Nishnawbe Aski
Nation (ALST/NAN) to propose that the legislation be amended to permit
community-based individuals to perform the delegated duties of coroners. These
individuals might include trained health care professionals, such as nurses, with
specialized training. Dr. John Butt testified that such a model has been success-
fully adopted in Alberta. The OCCO opposed such an approach, arguing that
community-based individuals may not have the requisite independence and
emotional detachment, given the relationships that necessarily exist in small
remote communities. As well, it might be difficult to provide specialized training
to individuals in each community and to ensure that the training remains cur-
rent. Instead, the OCCO favoured more specialty training for police officers to
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serve in this capacity. That position was, in turn, resisted by ALST/NAN. It noted
the already inadequate funding provided to police services such as NAPS, and it
also cited historical difficulties between the First Nations and police services that
might not favour their use as coroner’s surrogates. As well, it argued that the
Supreme Court of Canada’s decision in R. v. Colarusso casts doubt on the legiti-
macy of using police officers in this role.’

In Colarusso, the validity of s. 16(2) of the Coroners Act was in issue. Although
the Court ultimately declined to decide that issue, Justice Gérard La Forest, speak-
ing for the Court’s majority, stated:

Section 16(4), which provides that a coroner may authorize a police officer or a med-
ical practitioner to exercise all the investigative powers granted to the coroner in
s. 16(2), is equally troubling [as s. 16(5)]. This provision was evidently enacted to
allow a coroner to delegate certain powers in emergency situations where he or she is
unable to attend at the scene immediately. Certainly, this provision will be of assis-
tance in more remote areas where a coroner may be several hours’ drive away from
where the evidence is located. Yet, the potential for unacceptable overlap between the
coroner’s investigation and the criminal investigative sphere is extensive. When a
coroner delegates s. 16(2) investigative powers to a police officer, the danger that the
distinction between the coroner’s investigation and the criminal investigation will be
obliterated and the two investigations amalgamated into one is immediately obvious.
It would seem difficult, as a practical matter, for the police to act for the coroner com-
pletely independently of their criminal investigation while exercising delegated
power under s. 16. Whatever the police learn while acting for the coroner will readily
become part of a foundation on which to build a case against a defendant. As well, by
delegating s. 16(2) powers to the police, a coroner is giving the police investigatory
powers beyond that which they normally possess given the reduced procedural
requirements with which the investigator must comply under . 16.

In my view, the dependency of the coroner on the police during the investiga-
tive stage mandated under s. 16(4) and s. 16(5) of the Coroners Act brings these
provisions dangerously close to the boundary of legislation in the sphere of crim-
inal law, an area within the exclusive jurisdiction of Parliament. As s. 16(4) and
s. 16(5) operate in concert with s. 16(2), the problems I have identified affect
s. 16(2) as well. I would, however, leave the question as to whether s. 16(2) of the
Coroners Act is ultra vires unanswered as s. 16(4) and s. 16(5) have not been
argued fully before this Court, and I have already found that the actions of the
police constituted an unreasonable seizure, but [ would reiterate that the previous

511994] 1 SCR 20.
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decisions of this Court have not affirmed the validity of the investigative powers
of the coroner and it is open to this Court in the future to determine that the
interrelation between the police and the coroner under s. 16 of the Coroners Act
impermissibly infringes on the federal criminal law power.®

It is not my place to determine the constitutional issues raised, but not decided
by, the Supreme Court of Canada in Colarusso. Moreover, s. 16(3) of the Coroners
Act, which permits the delegation of more limited investigative powers than
s. 16(1), received more attention at this Inquiry. That being said, Justice La Forest’s
comments raise concerns about the implications of delegating coronial powers to
police officers generally, given the need to maintain the distinction between coro-
nial and criminal investigations. Equally important, his comments reinforce the
view that the delegation of powers was intended to be reserved for emergency sit-
uations where the coroner is unable to attend the scene immediately. It was not
intended to represent the norm, as it does now for much of the North.

[n my view, the resolution of this debate — which has implications far beyond
the scope of my mandate — is best accomplished through a full consultative process
with those communities most affected by it. Of course, the Nishnawbe Aski Nation
should figure prominently in that consultative process. All models should be
explored in a spirit of partnership and common interest, including the introduc-
tion of health care professionals such as nurses. Although I take Dr. Bonita Porter’s
point that the system benefits from medically trained coroners, this is not a com-
pelling reason, standing alone, for declining to introduce others as on-site surro-
gates when the medically trained coroners are unable to attend death scenes. I am
also of the view that there needs to be greater clarity around which investigative
powers are indeed being delegated to police officers at the scene by coroners who
instruct them by telephone. Again, this lack of clarity should be the subject of the
consultative process.

Recommendation 157

a) The use of police officers as coronial surrogates was evidently intended for
emergency situations only. It should not be the norm or the default position
for all deaths within the coroner’s jurisdiction.

b) The Office of the Chief Coroner for Ontario should engage in a consultative
process with those communities most affected to evaluate various models for

6 Ibid. at paras. 57-58.
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delegating coronial investigative powers to others, including health care profes-
sionals or community-based individuals with specialized training.

CULTURAL ISSUES

When Dr. Legge testified at the Inquiry, he indicated that a number of the coro-
ners working in the North are familiar with the needs of and challenges faced by
First Nations communities. He pointed out, however, that there has been no
training on Aboriginal issues offered for coroners practising in the North.

At the Thunder Bay roundtables, there was also discussion about the sensitiv-
ities around how deceased bodies are dealt with, particularly in the context of
Aboriginal spiritual beliefs. Elder Elizabeth Mamakeesic of the Sandy Lake First
Nation movingly described the impact of the death of a child in a First Nations
community, as did Chief Connie Gray-McKay, who has too often been compelled
to witness these events in her community.

Aboriginal spiritual or religious practices and beliefs concerning death are of
course diverse. But as ALST/NAN noted in its submissions:

For many Aboriginal people there is an ongoing relationship between ancestors
who have passed through the western door and the descendents who remain to
carry on their legacy. The descendants have responsibilities to their ancestors, an
integral part of which is to ensure that their relatives are not subject to distur-
bance or desecration. Failure to adhere to such spiritual obligations harms not
only the Dead but also the Living.

These practices and beliefs raise important considerations for when autopsies
should or should not be conducted. For some Aboriginal people, an autopsy of a
child represents a terrible desecration and an added grief for the family. For oth-
ers, a post-mortem examination can help them to understand and come to terms
with their loss.

These practices and beliefs also have implications for organ retention, which
may be a source of major upset for members of Aboriginal communities, particu-
larly if advance notification has not been provided. Dr. Legge therefore recom-
mended that the Chief Forensic Pathologist meet with Aboriginal leaders to discuss
culturally specific and sensitive ways to handle the issue of organ retention. [ men-
tion these two examples, and there are many others, simply to make the point that
these kinds of issues should be discussed with Aboriginal leaders in a spirit of part-
nership, and then possibly addressed in OCCO policy guidelines. This consultation
should be part of a larger communication strategy, which is discussed below.
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Recommendation 158

The Office of the Chief Coroner for Ontario should consult with Aboriginal lead-
ers in developing policies for accommodating, to the extent possible, diverse
Aboriginal practices concerning the treatment of the body after death.

Recommendation 159

Coroners should receive training on cultural issues, particularly surrounding death,
to facilitate the performance of their responsibilities.

Communication between the OCCO and First Nations

The evidence at the Inquiry and the policy roundtables made it clear that there
are significant deficiencies in the way coroners and the OCCO communicate with
First Nations. Those deficiencies exist at three levels. Investigative and regional
coroners may fail to communicate adequately (or, for some in the North, fail to
communicate at all) with families affected by the death of a loved one. Second,
they may fail to communicate with community leaders (Chiefs, Band Councils,
and Elders) in remote communities who play critical roles in providing support
and guidance to immediate family members and to the close-knit community
members following a death. Third, at the highest levels, there needs to be
enhanced communication between the OCCO, including the Chief Coroner, and
First Nations political organizations and governments in building trust and
establishing protocols to improve all aspects of communication. Each of these
three points is briefly discussed below.

Informing Affected Families
The OCCO Institutional Report states that “[a] key component of the coroner’s
role during a death investigation involves communication with the family of the
deceased early and throughout the investigation.” Such communication enables
the coroner to share information about the process and to learn of any concerns
family members have. The coroner also advises the family if a post-mortem
examination has been ordered and offers them the opportunity to review the
results. In turn, the coroner may also learn important information about the
deceased as well as the events leading up to his or her death.

In remote communities, this communication is of particular importance. The
body will likely be transported some distance away for autopsy. The affected fam-
ilies may not know where it is being transported, when it is likely to arrive, what
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will be done with it on arrival, and when it is likely to be returned for burial. As
noted earlier, the death may engage cultural or religious practices or beliefs that
should also be discussed. James Sargent, a funeral director in Thunder Bay, spoke
of the trauma to the families on losing a child, and the additional stress of having
the funeral delayed because of the death investigation. Lack of information
greatly compounds the trauma and stress.

The investigative process, which includes a review by the Deaths under Five
Committee in all cases involving the sudden and unexpected death of a child
under the age of five, may take several years to complete. This delay can be espe-
cially agonizing if those affected have no sense of what is happening or how long
it is likely to take.

Unfortunately, as noted earlier, the sad reality is that there have been signifi-
cant shortcomings on the part of the OCCO in communicating effectively with
First Nations families who have lost a loved one. Dr. Legge acknowledged that fre-
quently there is no direct contact between the coroner and the deceased’s family.
He characterized this as a “breakdown in that communication system.”

Barbara Hancock, the director of services at Tikinagan Child and Family
Services, similarly described as devastating the failure to communicate with First
Nations families already grieving the loss of a family member. She also reported
that it is not atypical for families to have no information about where the body
of the deceased is going, when it will be returned for burial, or whether a post-
mortem examination will be conducted. Many families turn to her and her
workers for information. This responsibility places a great burden on her staff,
who are tasked with communicating technical information with which they are
not familiar.

The OCCO Institutional Report states that the answer to the five coronial
questions in the death investigation should be made available to family members
upon request. These questions are the identity of the deceased and how, when,
where, and by what means the deceased came to his or her death. Dr. Legge
acknowledged that many First Nations members were reticent about initiating
such requests or requesting anything from persons in authority. Given this reti-
cence, Dr. Legge noted that, in an ideal world where he had the time, he would
call up all the affected families and give them the results of the death investiga-
tion. In response, Dr. Eden was concerned that such an initiative might violate
s. 18(2) of the Coroners Act, which provides that information shall be available to
affected family members “upon request.” He agreed, however, with Commission
counsel that the coroner could ensure, at the very outset, that affected families are
fully aware of their right to make that request:
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MR. SANDLER: The approach to take is to recognize that it is upon request but
ensure that the families are well aware of their ability to make the request? That’s
what I hear you saying.

DR. EDEN: Yes. Yes, that’s correct.

In Chapter 21, Pediatric Forensic Pathology and Families, | recommend that
the OCCO hire dedicated personnel whose sole task is to communicate with the
families in a caring and compassionate manner. However, it was recognized by
everyone involved that communicating well with First Nations families requires
an understanding of and familiarity with their culture, languages, and spiritual or
religious beliefs and practices, as well as the means to address linguistic chal-
lenges. In my view, protocols should be created, in full consultation with First
Nations, to improve and enhance existing communications.

Recommendation 160

Coroners play an important role in communicating with affected families about
the death investigation. Such communication should include information about
where the body is being transported, whether and why a post-mortem examina-
tion is being conducted, what that involves, when it is expected to take place, what
if any issues arise in connection with organ or tissue removal, when the body or
any organs or other body parts will be returned, and, if requested, what the results
of the post-mortem examination or other relevant reviews reveal. In the absence of
compelling reasons in the public interest, it is unacceptable for a family already
suffering the loss of a child to be left uninformed and unaware of this and other
information relating to the death investigation.

Communication between Coroners and Community Leaders

I was advised that leaders in remote First Nations communities also have minimal
contact with the regional coroner or investigating coroners. At the Thunder Bay
roundtable, Deputy Grand Chief Alvin Fiddler of the Nishnawbe Aski Nation
told the Inquiry that “the relationship between the Coroner’s Office and the First
Nation leadership in the communities — is non-existent.”

Dr. James Cairns confirmed that it was entirely possible that First Nations
leaders or band councils would never have met or heard of an investigating coro-
ner. At best, contact would have been by telephone.

Dr. McLellan described the importance of the regional coroner meeting with
the First Nations leaders in the region. That would surely be a reasonable expecta-
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tion of a regional coroner, and, in the case of a remote community, particularly
important.

At the Thunder Bay roundtables, Dr. Eden expressed a desire, as the new
regional coroner for the Northern Region, to visit a number of remote First
Nations communities and meet with First Nations leaders. This desire is com-
mendable, and it will provide opportunities to build relationships and promote
understanding.

Recommendation 161

In remote communities, community leaders play a vital role in providing support
for families and community members affected by a death, particularly that of a
child. They can also help to identify systemic issues that are raised by individual
deaths, including the pediatric forensic pathology work associated with those
deaths. Community leaders can work with the OCCO and, where applicable, First
Nations governments and political organizations toward needed change. It is
therefore important that regional coroners and investigating coroners meet with
community leaders to build relationships and facilitate partnerships.

Communication with First Nations Governments and
Political Organizations

It was generally agreed at the Inquiry that there is a need for the OCCO and First
Nations governments and political organizations, such as the Nishnawbe Aski
Nation, to work together to produce communication protocols. Such protocols
could also engage community organizations, agencies, and police services, as may
be desirable. The goal of such protocols should be to build respectful relation-
ships and to improve communications between the OCCO and the First Nations
on issues of importance, including those identified at this Inquiry. The protocols
should conform to the principles identified earlier in this chapter, including
Ontario’s New Approach to Aboriginal Affairs.

To improve communications, the OCCO has recommended the appointment
of an Aboriginal liaison officer. Dr. Eden envisioned that such an individual could
engage in a therapeutic relationship with the family, while acting as a liaison with
the OCCO, to ensure that all the facts are communicated as promptly and as fully
as possible. The liaison officer would be trained for the position and would bring
to the job a relevant background, such as in social work, medicine, or nursing. In
addition, the officer would have a clear understanding of Aboriginal issues.
According to Dr. Eden, this individual would enable the family to ask questions
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through a trusted intermediary. He also saw some role for the liaison officer in
advocating for the family, when necessary, concerning the investigative process.

ALST/NAN and the First Nations leaders at the policy roundtables disagreed
with the proposal, as well as with the OCCO’s failure to consult with the First
Nations before purporting to impose a solution on them. In their view, it was
critical to talk to communities first to ascertain their needs before developing a
policy. As well, the description of the role as that of an Aboriginal liaison officer
invited concern as to whether it was truly responsive to the needs identified at this
Inquiry.

In fairness to Dr. Eden, this idea originated in possible recommendations
raised with him for the first time while testifying in examination-in-chief. His
response reflected a good-faith desire to put in place new measures to promote
culturally sensitive communications by the OCCO with affected First Nations
families. That being said, it is my view that the better course is to engage in con-
sultations to develop communication protocols and strategies, including the
staffing of the OCCO, that might advance the relationship between the OCCO
and the First Nations.

One particular feature of the proposal made by the OCCO cannot be denied.
Whatever model is developed as a result of the communications protocols, it
must involve people within the coroner’s system who understand and are familiar
with the relevant Aboriginal cultures, languages, and spiritual or religious beliefs
and practices. As reflected in an earlier Ontario Law Reform Commission Report
on the Law of Coroners, “First Nations issues, including the problems associated
with life in remote communities will require responses that are consistent with
the cultural and social context. This has not always been the case.” 7

At the Thunder Bay roundtable, Nathan Wright, the justice coordinator for the
Chiefs of Ontario, supported the desirability of communication protocols.
However, he warned that there needs to be a respect for and an understanding of
the uniqueness and diversity of the First Nations, if we are to improve and
strengthen the relationship between Ontario and the First Nations, and for that
relationship to continue to be strong. I agree.

Recommendation 162

a) The Office of the Chief Coroner for Ontario should work in partnership with First
Nations governments and political organizations to develop communication

7 Report on the Law of Coroners (Toronto: Ontario Law Reform Commission, 1997), 192, n. 27.
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protocols. Priority should be given to the development of such protocols for
the North, where the need is particularly acute.

b) Whatever model is developed to enhance communications, it should involve
people within the coroner’s system who understand and are familiar with the
relevant Aboriginal cultures, languages, and spiritual or religious beliefs and
practices.

There are, no doubt, formidable challenges in delivering adequate coronial and
forensic pathology services to First Nations and other remote communities in
Northern Ontario. But these challenges cannot be a licence for acceptance of the
status quo — and no one at this Inquiry suggested that they should be. But atten-
tion must be paid to these challenges by governments, by the OCCO, and by
those who work with the coronial system. Through true partnerships and consul-
tation, [ am confident that positive change can occur. The people of Northern
Ontario, Aboriginal and non-Aboriginal, deserve no less.
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Oftice of the Chief Coroner Bureau du Coroner en Chef
26 Grenville Street 26 Rue Grenville

Toronto ON. M7A 2G9 Taronto ON. M7A 2GS
Telephone:(416) 314-4000 Téléphone: (416) 314-4000
Facsimile:(416) 314-4030 Télécopieur: (416) 314-4030

MEMORANDUM #07-04 - Replaces Memorandum #03-09
DATE: April 12, 2007

RE: Guidelines for Death Investigation

TO: All Ontario Coroners

FROM: Barry McLellan, MD, FRCPC, Chief Coroner for Ontario
Peter Cameron, M.D, President, Ontario Coroners Association

Coroners Insert this memo into Sectlon 20 Reference - “Guidelines for
Death Investigation SECOND EDITION” of the Coroners Invastigation
Manual

We enclose the “Guidelines for Death Investigation - SECOND EDITION".
Please replace the First Edition with this Second Edition.

As a recap the "Guidelines for Death Investigation (First Edition)” was issued on
June 27, 2003 by the Chief Coroner for Ontario, with the esndorsement of the
Ontario Coroners Association (OCA). The guidelines, for the vast majority of
coroners conducting death investigations, simply refiect their present level of
performance.

The Office of the Chief Corner (OCC) created a Quality Assurance Committee in
1999, to make recommendations to the Chief Coroner and Regional Supervising
Coroners to ensure quality coroners’ investigations, and the 14 guidelines
originally released in the first edition were developed through this Committee. A
Best Practices Sub-Committee, consisting of members of the OCC and OCA,
was subsequently formed to review experience with these guidelines and to
make recommendations for modifications to the guidelines based on experience.
The Sub-Committee is also tasked with reviewing new guidslines that are
developed, before being introduced.




The Sub-Committee has reviewed and approved the following new sections:
1.2 — Acceptance of Cases;

4.7 - Completion/issuing of a Cremation Certificate and a Certificate
for Shipment of a Body Outside of Ontario.

The Sub-Committee has reviewed and approved a rgyigion to the following
section:

4.5 The Coroner’s Investigation Statement (Form3).

The guidelines have been developed with the recognition that Ontario is a
diverse province with urban, suburban, rural and isolated areas. Since they were
introduced, the guidelines have been incorporated into the recruitment and
training of new coroners., As well, Regional Supervising Coroners have been
discussing these guidelines with Investigating Coroners on an individual basis. If
you have any questions about the guidelines, at any time, you should contact
your Regional Supervising Coroner.

Barry A. McLellan, M.D., FRCPC Peter Cameron, M.B., B.S.
Chief Coroner for Ontario President,
Ontario Coroners Association

BAM:PC.CAC
Enclosure
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GUIDELINES FOR DEATH INVESTIGATION

THIS MANUAL IS THE PROPERY OF THE OFFICE OF THE CHIEF CORONER,
MINISTRY OF COMMUNITY SAFETY AND CORRECTIONAL SERVICES. THE
INFORMATION FOUND WITHIN THIS MANUAL IS PROTECTED BY THE
PROVISIONS OF THE “FREEDOM OF INFORMATION AND PROTECTION OF
PRIVACY ACT (1987). THE INFORMATION IS INTENDED FOR THE EXCLUSIVE
USE OF THE CORONERS OF ONTARIO AND MAY NOT BE COPIED WITHOUT
THE PERMISSION OF THE CHIEF CORONER FOR THE PROVINCE OF ONTARIO.

OFFICE OF THE CHIEF CORONER

2"° EDITION — APRIL 12, 2007

WE SERVE THE DEAD TQ PROTECT THE LIVING
Thomas D’ Arcy McGee

Preamble — Issued April 12, 2007
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PREAMBLE

This is the second edition of the Guidelines for Death Investigation issued by the Chief Coroner
for the Province of Ontario and endorsed by the Ontario Coroners Association. Members of the
Quality Assurance Committee, with consultation and input from the Ontario Coroners
Association, developed these guidelines at the direction of the Chief Coroner. The Committee
was formed at the August-1999 Regional Coroners’ Meeting with the following terms of
reference:

“This committee is constituted to make recommendations to the Chief Coroner and
Regional Coroners at the Oectober Regional Coroners’ meeting. The
recommendations are intended to cover everything relevant to a quality Coroner's
investigation, to develop standards for Coroners and to ensure a continuous process
of education and development for Coroners’ investigations.”

At the October-1999 Regional Coroners’ Meeting, the Quality Assurance Committee was made a
standing committee for the Office of the Chief Coroner (OCC). The terms of reference for the
committee are:

“The Quality Assurance Committee is a standing committee of the Office of the
Chief Coroner (OCC). Iis purpose is to make recommendations to the Chief Coroner
and Regional Supervising Coroners that assure quality Coroners' investigations.”

The Guidelines are for the use of Investigating Coroners, Regional Supervising Coroners and
Deputy Chief Coroners. They will also serve as a foundation for the development of continuing
education for Investigative Coroners and in the recruitment and training of new Investigative
Coroners.

The Guidelines contain methods for assuring high quality and consistency in death investigation.
A sincere attempt has been made to develop guidelines that respect the significant diversity
inherent in a province as large as Ontario with death investigations conducted in urban,
suburban, rural and isolated areas. Regardless of the challenges of this diversity, the Guidelines
will ensure that all Coroners understand the underlying principles of death investigation.

Preamble — Issued April 12, 2007
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The application of the principles stated in the Guidelines will be undertaken carefully and
systematically through basic and continuing education, Regional Supervising Coroners’ advice
on individual cases and through monitoring of death investigations and feedback to Investigative
Coroners.

Of greatest interest to the Chief Coroner, is an Investigative Coroner's overall pattern of practice
in death investigations, and Investigative Coroners can be assured that exceptional circumstances

will always be respected in the monitoring and analysis of death investigations using the
Guidelines.

Monitoring will be based on periodic review of investigations as well as in response to concerns
raised by other agencies associated with specific investigations.

Members of the Quality Assurance Committee (January 2007)

Dr. David Eden, Regional Supervising Coroner, Niagara - Chair

Dr. Barry McLellan, Chief Coroner

Dr. David Legge, Regional Supervising Coroner, Northwestern

Dr. James Cairns, Deputy Chief Coroner, Investigations

Dr. Bonita Porter, Deputy Chief Coroner, Inquests

V V.V V VvV V¥

Dr. Andrew McCallum, Regional Supervising Coroner, Eastern

Former members:

> Dr. Karen Acheson, Regional Supervising Coroner, Central West; Founding Chair

> Dr. Toby Rose, Forensic Pathologist, Forensic Pathology Unit (FPU) (OCC)

Members of the Best Practices Sub-Committee of the Quality Assurance Committee
(January 2007)

> Dr. Peter Cameron, President, Ontario Coroners’ Association

> Dr. Dirk Huyer, Treasurer, Ontario Coroners’ Association

> Dr Barry McLellan, Chief Coroner
>

Dr David Eden, Regional Supervising Coroner, Niagara

Preamble — Issued April 12, 2007
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SECTION 1: NOTIFICATION AND ATTENDANCE
1.1 INVESTIGATIVE CORONER’S AVAILABILITY

PREAMBLE:

The ability for personnel (most commonly Police or personnel working in a health care facility)
to readily contact an Investigative Coroner is a very important component of high quality death
investigations. Within communities or regions in the province, the system for contacting
Investigative Coroners ranges from formalized call schedules to less structured, sometimes
random, contact mechanisms. Regardless of the system in place, it is essential that the process
for contacting an Investigative Coroner be understood by those who may need to initiate the
contact.

GUIDELINE:

A request for an Investigative Coroner should result in a telephone response from an
Investigative Coroner within 30 minutes.

REFERENCE: Coroners Act -Section 4, 5, 10 (1)(2)(3)(4)(5)

Section 1 - NOTIFICATION AND ATTENDANCE
1.1 — Investigative Coroner’s Availability Issued April 12, 2007
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1.2 ACCEPTANCE OF CASES
PREAMBLE:

Investigative Coroners should always ensure that the investigations they are undertaking have an
appropriate foundation in the Coroners Act, section 10. If such a foundation does not exist, the
case may be regarded as unnecessary, and should not be accepted.

In every case, the Investigative Coroner should make appropriate inquiries, which may include
speaking to relevant health care professionals, Police, next-of-kin, etc., to obtain sufficient
information and to satisfy himself/herself that an investigation is necessary. The reason for
accepting a case for investigation should be documented in the narrative of the Coroners
Investigation Statement citing section 10 of the Coroners Act.

GUIDELINE:

1. Unnatural Death.
If the circumstances of the death are clearly unnatural (accident, homicide, suicide,
suspicious), the investigation must be accepted.

2. Natural Death Specified under section 10 of the Coroners Act, e.g. Death in Custody:
Where the circumstances of the death have been specified under sections. 10 (2), (4), (5),
(in-patient in psychiatric facility, custody or detention, construction site or mine, etc.), the
investigation must be accepted.

3 Other Natural Deaths:

Where the death is apparently due to natural causes and is not subject to (2) above,
appropriate inquiries must be made to determine if the investigation should be accepted
in accordance with section 10 of the Coroners Act. This determination must be made in
every case, including those in which a “9-1-1 call” was made, or in which the death
occurred in an emergency room. For example, for all natural deaths, the Investigative
Coroner’s narrative should begin with an explanation of why the investigation was
accepted, and should include an adequate explanation of the section 10 criteria used.

If the case involves a home death that was not unexpected, it is reasonable for the Investigative
Coroner to make inquiries as to the availability of the treating physician, or substitute, with the
expectation that they will attend to pronounce and certify the death. If a physician is unavailable,
unable or unwilling to attend, a Coroner’s investigation will be required. The Coroner’s
Investigation Statement should indicate the reason for accepting the case, as specified in
Memorandum #04-07 “Coroners attending home deaths when attending physician cannot or
will not attend”.

Section | —~ NOTIFICATION AND ATTENDANCE
1.2 - Acceptance of Cases Issued April 12, 2007
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In circumstances where an investigation is not warranted under section 10, (sudden but not
unexpected, medically anticipated or expected, no medico-legal concerns, etc.) the Investigative
Coroner should not accept the case. It would be prudent for Investigative Coroners to record a
brief notation as to the circumstances and reason for refusal, and recommend that Police or
health care providers providing information make similar notes for future reference if required.

REFERENCES: Coroners Act Section 10(1)(2)(3)(4)(5), 15(1)(2)
Memorandum #04-07 “Coroners attending home deaths when attending
physician cannot or will not attend”’

Section 1 - NOTIFICATION AND ATTENDANCE
1.2 — Acceptance of Cases Issued April 12, 2007
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1.3 TIMELINESS OF INVESTIGATIVE CORONER'S RESPONSE
PREAMBLE:

Investigative Coroners should attend at death scenes, whenever feasible, because of the value
added by an Investigative Coroner's active and early participation in death scene investigation.
Timely arrival at a death scene will, in part, be dependent upon an Investigative Coroner's ability
to free him/herself of other activities within a reasonable period of time.

GUIDELINE:

In every case, the Investigative Coroner will give the individual requesting/requiring a Coroner
an estimated time of arrival.

When responding to urgent cases (defined as an apparent accident in a public place, homicide or
criminally suspicious death, suicide, or death of a child under age 12), best practice is for the
Investigative Coroner to depart for the scene within 30 minutes. This is especially important
when Police request the early attendance of an Investigative Coroner because of the nature of the
scene (body in a public place - subway, railway, traffic blocked pending movement of the body,
etc.) The Investigative Coroner should take into account that the body may not be moved or
altered unless authorized by the Investigative Coroner, and the Police investigation may be
unnecessarily delayed or impaired without this authorization. In exceptional situations, the
Investigative Coroner should be in direct telephone contact with the senior officer at the scene
and give sufficient authorization in order that the body can be moved, pending examination.

When responding to a sudden, unexpected death in hospital where care may have been a
contributing factor, the Investigative Coroner should immediately ensure that the body will not
be moved, altered or the scene altered, and the Investigating Coroner should advise the
(individual requesting/requiring a Coroner) when he/she is expected to attend.

In communities where there is more than one Investigative Coroner available, the individual
placing the call for 2 Coroner may be advised of the option of contacting another available
[nvestigative Coroner, if circumstances warrant.

For urgent cases as defined above, the Investigative Coroner may call or direct Police to notify
the Regional Supervising Coroner, if the Investigative Coroner cannot attend the scene within a
reasonable time.

REFERENCE.: Coroners Act Section 15 (1)(3)

Section 1 - NOTIFICATION AND ATTENDANCE

Section 1.3 - Timeliness of Investigative Coroner’s Response Issued April 12, 2007
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1.4 INVESTIGATIVE CORONER'S ATTENDANCE AT SCENE
PREAMBLE:

Investigative Coroners should attend at the death scene, whenever possible, and view the body
because of the value added by an Investigative Coroner’s active participation in death scene
investigation. The Investigative Coroner’s presence at a death scene is critical when the apparent
means of death is homicide or suicide, but is also extremely important for the investigation of
apparent accidental or natural deaths. The distance traveled to get to a death scene must,
however, be considered in developing guidelines.

GUIDELINE:

1. Whenever an Investigative Coroner does not attend a scene', the fact and the reasons
should be documented in the narrative.

2. a) In Urban Areas:
Investigative Coroners are expected to attend death scenes and view the body.
b) In Non-Urban Areas:
i) When the time to travel to a death scene is less than 30 minutes:

Investigative Coroners are expected to attend death scenes and view the
body.

ii) When the time to travel to a death scene is less than 60 minutes:

Investigative Coroners should attend at all death scenes where the
apparent means of death is homicide, suicide or accident.

Investigative Coroners should attend at apparent natural death scenes,
whenever possible, especially if Police specifically request the assistance
of a Coroner at the scene.

Investigative Coroners should attend at all pediatric (age less than 12
years) death scenes.

' Definition of “death scene” may include the place where the body lies or the place from whence the body was
femoved

Section | ~ NOTIFICATION AND ATTENDANCE

Section 1.4 — Investigative Coroner’s Attendance at Scene Issued April 12, 2007
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iii)

REFERENCE:

When the time to travel to a death scene is more than 60 minutes:

Investigative Coroners should attend at all death scenes, where the
apparent means of death is homicide or suicide, or where the deceased is a
child tess than 12 years of age

or,

where unable to attend at these scenes, should call the Regional
Supervising Coroner and review the circumstances of the death prior to
the body being released from the scene.

Investigative Coroners should attend at accidental death scenes when
Police at the scene specifically request assistance from the Coroner

or,
where unable to attend at these scenes, should call the Regional

Supervising Coroner and review the circumstances of the death prior to
the body being released from the scene.? :

Coroners Act, Section 16 (1)(2)(3)(4)

% In construction or industrial fatalities the Investigative Coroner should, whenever possible, view the scene of the
occurrence in addition to viewing the body if it has been removed

Section | - NOTIFICATION AND ATTENDANCE

1.4 - Investigative Coroner’s Attendance at Scene Issued April 12, 2007
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SECTION 2: INVESTIGATION
2.1 THE ROLE OF THE INVESTIGATIVE CORONER AT THE DEATH SCENE

PREAMBLE:

The Coroner has the jurisdiction and the responsibility to investigate the death of any person and
any stillbirth that fits the criteria stated in the Coroners Act and the Vital Statistics Act. The
Coroner's jurisdiction and responsibility must not conflict with an ongoing criminal investigation
of the death, so the Coroner needs to clearly understand his/her jurisdiction and responsibility
and ensure that the evidence of the body is preserved, examined and recorded properly.

GUIDELINE:

1. When the Investigative Coroner arrives, but before entering the immediate scene,
discussions should be held with relevant individuals (e.g. Police, Fire & Ambulance
personnel, eye witnesses) to obtain factual information about the circumstances of the
death, The Investigative Coroner should identify him/herself and ascertain the name of
the lead investigator. Where possible, the Investigative Coroner should speak to the lead
investigator to determine whether the investigation is a criminal investigation, based on
the information currently available. In criminal cases, the Investigative Coroner should
not question witnesses without prior discussion with the lead investigator.

2. The Investigative Coroner should consider if additional Police attendance, particularly
identification officers, is necessary based on the information obtained before entering the
immediate scene. In many home deaths, the initial Police response is to send one
uniformed officer. With a proper history, it should be possible to decide before entering
the scene, whether additional Police are needed.

3. When an Investigative Coroner arrives at a scene and learns that there are concerns
regarding the circumstances of death, he/she should hold initial discussions with all
relevant parties. The Investigative Coroner has jurisdiction over the body but he/she
should ensure that identification officers preserve the evidence before the Coroner or
anyone else disturbs the body. In most cases, the Investigative Coroner should not enter
the immediate scene without discussion with the identification officer(s) and when he/she
does enter, he/she should be escorted through the path of contamination. In suspected
homicides, the Investigative Coroner should wait until the identification officers have

Section 2 — INVESTIGATION
2.1 - The Role of the Investigative Coroner at the Death Scene Issued April 12, 2007
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declared a sufficient area of the scene cleared before entering to examine the body.
The Investigative Coraner may pronounce death on initial examination and leave the
scene, instructing investigators to call him or her back to the scene, if necessary, when
identification officers are finished.

If a decision is made that additional Police are not needed, the Investigative Coroner may
enter the scene and examine the body. In suspicious cases, it is advisable to have
identification officers take photographs of the body in the position in which it has been
found. Following the photographs, the body can be examined thoroughly. If no evidence
of a suspicious nature is encountered during the examination of the body, the
Investigative Coroner can decide whether a post mortem examination is needed, based on
the circumstances, the history, and the body examination,

In each case, depending on the circumstances, the Investigative Coroner's activity at the
scene may include:

a) Pronouncement of death if this has not been done

b) Examination of the body

c) Recording: whether the body is warm or cool to the touch;
the presence of or absence of rigor mortis and the pattern of rigor mortis;
the presence, type (blanching or non blanching) and pattern of lividity.

Note should be made as to whether the patterns of lividity and rigor mortis are
consistent with the position of the body.

The extent to which an Investigative Coroner examines a body at a scene depends
on the circumstances. In a suspected homicide, the examination at the scene
should be limited to avoid contamination or loss of trace evidence. In these cases,
a post mortem examination must be performed, and detailed examination of the
body and its effects can be done in the autopsy suite.

130
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6. The Investigative Coroner should avoid reaching definitive opinions about the cause,
time and manner of death at the scene, and about the interpretation of wounds. The
following estimation can be given, providing it is made clear that it is only an
approximation:

a) Body warm and norigor:  death likely less than 4 hours

b) Body warm with rigor: death likely four to 12 hours
c) Body cool and rigor: death likely over 12 hours
d) Fixed lividity: death likely greater than 10 to 15 hours

Investigative Coroners will not measure rectal or any other internal body temperature at
the scene, except following specific discussion with the Regional Supervising Coroner.

7. When investigating a sudden and unexpected death occurring in hospital where care
issues have been identified, the Investigative Coroner should take steps where necessary
for continuity, to immediately secure the medical records of the deceased. Depending on
the circumstances, this will involve directing the Health Records Department to number
and photocopy the pages immediately. If this is not possible, the Investigative Coroncr
should seize the chart and have it placed in a secure location until it can be copied. If
medical equipment may be relevant to the death, (e.g. anaesthetic machine or monitoring
equipment) consideration should be given to securing the scene, seizing the equipment or
medications, and requesting the Police to assist with security and continuity.

The Regional Supervising Coroner should be notified.

8. When the Investigative Coroner has finished examining the body at the scene, he/she
should discuss the need for a post mortem examination with the Police. If there are
suspicious circumstances, careful consideration should be given to ensure that the body is
directed to the appropriate facility for a post mortem examination. The local Pathologist
may not be appropriate for such cases. When there is any concern about the need for or
the appropriate location for the post mortem examination, the Investigative Coroner
should immediately seek advice from the Regional Supervising Coroner.

9. The Investigative Coroner should complete the Warrant for Post Mortem Examination at
the scene and send it to the morgue with the body. The guideline for the Warrant for Post
Mortem Examination should be consulted. The Investigative Coroner should include all
pertinent actual information, and avoid speculation and rumour. The Investigative
Coroner should speak with the Pathologist before the post mortem examination, and after,

Section 2 — INVESTIGATION
2.1 - The Role of the Investigative Coroner at the Death Scene Issued April 12, 2007
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at which time preliminary results will be available (see guideline for Warrant for Post
Mortem Examination).

10.  The Investigative Coroner must make and retain detailed notes of his/her investigation.
These notes should be in a proper notebook or in the “Notes Section” of Form3, as
supplied by the OCC, to maintain the proper professional appearance. The Investigative
Cortoner should attempt to ensure that his/her notes are legible. These considerations may
prove to be important to the credibility of the Investigative Coroner’s testimony in court
or inquest, if such testimony is required.

Notes should contain the names and telephone numbers of Police and Fire personnel,
Ministry of Labour investigators, etc.

11.  Investigative Coroners should not take photographs or videotape at homicides or
criminally suspicious scenes, but may direct Identification Officers to take specific views.

12, The Police may request that the Investigative Coroner provide a Coroner's Warrant to
maintain and inspect the scene. The Investigative Coroner should clearly understand the
role of the inspection. A Coroner's Warrant can only be used for the sole purpose of a
Coroner's investigation. If the Police are gathering evidence for a criminal investigation,
and are persistent in such a request, the Investigative Coroner should immediately consult
with the Regional Supervising Coroner to ensure compliance with the decision of the
Supreme Court in Regina vs. Colarusso.

Such a Warrant can only be issued if the Investigative Coroner is of the belief that the
maintenance and inspection of the scene is necessary for the purposes of the Coroner’s
investigation (e.g., pending the result of the post mortem examination). The Coroner's
Warrant should never be used to assist the Police to gather evidence for criminal
prosecution. It is very important that the Investigative Coroner clearly understands the
Police purpose.

REFERENCE: Coroners Act, Section 9, 15, 16, 28

Section 2 - INVESTIGATION
2.1 - The Role of the Investigative Coroner at the Death Scene Issued April 12, 2007




133

193

14

SECTION 3: COMMUNICATION

. VESTIGAT ORONER'S COMMUNICATION WITH REGIONAL
RVISING R AND FFICE

PREAMBLE:

The Investigating Coroner conducts death investigations under the supervision and direction of
the Chief Coroner for Ontario. Each Regional Supervising Coroner acts for the Chief Coroner to
oversee death investigations in their appointed region.

GUIDELINE:

The Investigative Coroner should notify the Regional Supervising Coroner, as soon as possible,
of the following types of cases:

1. Cases involving Special Investigations Unit (SIU);

2. Deaths of children who are under five years of age, or who have prior involvement with a ‘
Children's Aid Society;

Homicides or deaths with suspicious circumstances;
High profile cases of intense interest to the media, or the public;

5. Cases, which are beyond the experience of the Investigative Coroner, involve a conflict
of interest, require additional resources, or in which there are anticipated difficulties.

The Regional Supervising Coroner is available by pager or will have coverage from another
Regional Supervising Coroner or Head Office to assist the Investigating Coroner with advice,
authorization for expenditures, or to assist in problem solving. The Investigating Coroner is
never alone on an investigation without access to assistance.

Section 3 - COMMUNICATION

3.1 - Investigative Coroner’s Communication with Regional Supervising Coroner and Head
Office Issued April 12, 2007
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3.2 INVESTIGATIVE CORONER’S COMMUNICATION WITH A PATHOLOGIST

PREAMBLE:

The Investigating Coroner is empowered under the Coroners Act to engage the services of a
Pathologist to perform a post mortem examination, if he/she finds it necessary for the purposes
of his/her investigation. The Pathologist will be of maximal assistance to the Investigative
Coroner, if there is effective communication between them.,

GUIDELINE;
Written: See the guideline for Warrant for Post-Mortem Examination.
Verbal: Before the post mortem examination, discussion with the Pathologist is desirable,

but not mandatory, if the Warrant is comprehensive.

After the gross post mortem examination, direct verbal discussion with the Pathologist is
expected in order that the Investigative Coroner can be made aware of the preliminary findings
and consider which of these findings should be shared with the next-of-kin. Usually the
Pathologist will initiate this contact, but the Investigative Coroner should follow up as necessary.
The Pathologist should be provided with information about how to reach the Investigative
Coroner with results. There should be communication between the Investigative Coroner and
Pathologist within four hours of completion of the post mortem examination. Discussion of the
post mortem examination between the Investigative Coroner and the Pathologist should mot be
delegated.

Section 3 - COMMUNICATION

3.2 — Investigative Coroner’s Communication with a Pathologist Issued April 12, 2007
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3.3 INVESTIGATIVE CORONER’S COMMUNICATION WITH NEXT-OF-KIN
PREAMBLE:

The next-of-kin are an important source of information concerning the deceased in a death
investigation. They have an important and unique interest in the results of the investigation. In
most cases, the Investigative Coroner will gather information regarding a deceased person from
the next-of-kin at a very early stage in the investigation and should be prepared to inform the
next-of-kin of the results of the investigation, as it progresses and when it is concluded.

GUIDELINE:

The Investigative Coroner should attempt to contact the next-of-kin as soon as possible after
attending the scene. The Investigative Coroner should introduce him/herself and describe his/her
role in the investigation. This includes informing the next-of-kin on how to reach him/her, what
will be done and when, and what the next-of-kin will be told and when. The next-of-kin should
be asked to specify a contact person and how to reach that person. If difficulties arise between
the next-of-kin and the Investigative Coroner, the Regional Supervising Coroner should be
consulted.

It is the Investigative Coroner's responsibility to decide whether or not a post mortem
examination will be performed. The Investigative Coroner should never imply or state that the
next-of-kin can make the decision, nor should the next-of-kin be asked if they want a post
mortem examination to be performed on the deceased. The Regional Supervising Coroner may
need to be consulted if there is a disagreement about whether or not a post mortem examination
should be ordered which cannot be resolved, for example on religious or philosophical grounds.
If a post mortem examination has been ordered, the Investigative Coroner should advise the
contact person of the preliminary results and the next investigative steps, If the investigation is
finished, the Investigative Coroner should advise how and when the next-of-kin can obtain the
written report. If further investigation is required, the Investigative Coroner should advise the
next-of-kin of the approximate time before further information is likely to become available.

In criminal cases, the Investigative Coroner should consult the Regional Supervising Coroner
before releasing any information or any documents to the next-of-kin.

Section 3 - COMMUNICATION

3.3 - Investigative Coroner’s Communication with Next-of-Kin Issued April 12, 2007
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3.4 INVESTIGATIVE CORONER’S COMMUNICATION WITH MEDIA

PREAMBLE:

The Investigating Coroner is responsible for gathering information about a death. There may be
issues of public safety or other issues that make the death particularly interesting to the media.
The Investigative Coroner must conduct him/herself in a manner that inspires confidence that the
death is being carefully investigated, the dignity of the deceased is being respected and public
safety concerns are being addressed. This is usually achieved by courteous, but limited contact,
with the media. There must be a balance between concerns of privacy for the individual/next-of-
kin and public knowledge. In general, information resulting from a Coroner's investigation is not
shared with the media.

GUIDELINE:

The Investigative Coroner may confirm only that a death is being investigated. No detail can be
given regarding specifics of the death. Any details of a criminal investigation should be left with
the Police to release. The Investigative Coroner can explain his/her role in answering the Five
Questions about the death. The Investigative Coroner may confirm a mandatory inquest, if
circumstances indicate. Questions about discretionary inquests can be answered with general
information regarding inquests and Section 20 of the Coroner’s Act. No more information
should be given to the media after the post mortem examination. If more information is
requested, refer to Regional Supervising Coroner.

The Investigative Coroner should inform the Regional Supervising Coroner of cases of intense
media interest “high profile”, or of a complex nature, as soon as possible.

Section 3 - COMMUNICATION

3.4 — Investigative Coroner’s Communication with Media [ssued April 12, 2007
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SECTION 4: WARRANTS & DOCUMENTATION
4.1 WARRANT TO TAKE POSSESSION OF THE BODY OF A DECEASED PERSON

PREAMBLE:

This Warrant serves as the Coroner's authority to conduct a death investigation. It establishes
his/her exclusive jurisdiction to investigate the death.

GUIDELINE:

The Coroner should complete the Warrant to Take Possession of the Body of a Deceased Person
at the initiation of the investigation, or as soon as practicable.

If the body is destroyed or inaccessible, the Investigative Coroner will proceed with the death
investigation without completing a Warrant to Take Possession of the Body of a Deceased
Person.

The acceptance of a death investigation by a Coroner effectively means that the Coroner has
issued his/her Warrant to Take Possession of the Body of a Deceased Person, or will do so
shortly. Therefore, no other Coroner shall issue a Warrant or investigate the death with the
exception of the Chief Coroner, Deputy Chief Coroner or Regional Supervising Coroner, unless
the investigation is transferred to another Coroner.

REFERENCES: Coroners Act, Section 4, 5,15,17, 25

Section 4 - WARRANTS & DOCUMENTATION
4.1 - Warrant to take Possession of the Body of a Deceased Person Issued April 12, 2007
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4.2 WARRANT FOR POST MORTEM EXAMINATION
PREAMBLE:

The Investigating Coroner must complete this Warrant, whenever he/she orders a post mortem
examination and ensure that, the Pathologist is in receipt of the Warrant before conducting the
post mortem examination. The Warrant provides the Pathologist with the legal authorization to
perform the post mortem examination.

GUIDELINE:

The Investigative Coroner is required to complete the Warrant for Post Mortem Examination, as
soon as he/she decides to order it, or as soon thereafter, as practicable. The Warrant should be in
the hands of the Pathologist prior to the post mortem examination. If the Pathologist receives a
copy of the Warrant, the original must follow by mail or other means.

The Warrant must be completely filled out. It is acceptable to direct the Warrant to the Chief of
the Pathology service, to the Pathologist by name or to the “Pathologist on Call”, If the post
mortem examination must be performed by a Regional Supervising Coroner’s Pathologist, the
Warrant should state “Regional Supervising Coroner’s Pathologist on Call,” whenever a name is
not known at the time that the Warrant is completed.

Background details including past history, reasons for the post mortem examination, and the
circumstances of the death, particularly if circumstances are suspicious, should be provided to
assist the Pathologist and Toxicologist. This is a medico-legal document, so it should contain
factual information and should not contain speculation, rumour, or conclusions that will be made
at the time of the post mortem examination (i.e. describing gunshot wounds as exit or entrance
wounds). Coroners are referred to the Chief Coroner’s Memorandum #00-01 “Submission and
storage of samples for toxicology examination at the Centre of Forensic Sciences (Toronto and
Sauit Ste. Marie Laboratories)” containing guidelines for ordering toxicology.

It is expected that the Investigative Coroner and the Pathologist will discuss the case before and
after the post mortem examination, (direct verbal contact within 4 hours) [refer to guideline:
‘Communication with Pathologist, Chief Coroner’]

REFERENCES: Coroners Act, Section 28, 29
Memorandum #00-01 “Submission and storage of samples for toxicology
examination at the Centre of Forensic Sciences (Toronto and Sault Ste.
Marie Laboratories)”

Section 4 — WARRANTS & DOCUMENTATION
4.2 - Warrant for Post Mortem Examination Issued April 12, 2007
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4.3 WARRANT TO BURY THE BODY OF A DECEASED PERSON
PREAMBLE:

The Investigating Coroner may use this Warrant to allow burial to proceed when his/her
examination of the body is finished and a Medical Certificate of Death cannot be completed.

GUIDELINE:

The Investigative Coroner is required to complete this Warrant completely and legibly and
should print his/her name, address, and telephone number on the Warrant. Coroners asked to
sign a Cremation Certificate or a Certificate for Shipment of Body Outside Ontario when a
Warrant to Bury the Body of a Deceased Person has been issued, will thus be able to contact the
Investigating Coroner if necessary.

Section 4 - WARRANTS & DOCUMENTATION
4.3 - Warrant to Bury the Body of a Deceased Person Issued April 12, 2007
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4.4 CORONER’S WARRANT TO SEIZE
PREAMBLE:

The Investigating Coroner may use this Warrant to extract or order the extraction of information
from any records or writings relating to the deceased or his/her circumstances. The Warrant may
also be used to seize or order the seizure of anything the Coroner has reasonable grounds to
believe is material to the purposes of the investigation,

GUIDELINE:

Under the Coroners Act, Section 16, the Coroner must personally form the belief that the records
or writings are necessary for the purposes of the Coroner's investigation. If the Warrant is used
to seize anything other than records or writings, the Coroner must have reasonable grounds to
believe that the item seized is material to the purposes of the death investigation.

The Coroner can delegate the seizure to the Police, but cannot delegate the decision-making
function. The Coroner should ensure that he/she is provided with a list of things seized, and
ensure return of original items seized, when they are no longer required for the purposes of the
Coroner’s investigation.

The Supreme Court has ruled (Regina vs. Colarusso) that the Coroner cannot seize any items for
the purpose of advancing a criminal investigation.

Coroners should retain a copy of all Warrants for Seizure in their records.

REFERENCES:  Coroners Act, Section 16 (2)(b), 16(2)(c), 16(3), 16(4), 16(5)

Section 4 —- WARRANTS & DOCUMENTATION
4 4. - Coroner’s Warrant to Seize Issued April 12, 2007
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4.5 THE CORONER'S INVESTIGATION STATEMENT (Form3)
PREAMBLE:

The Coroner's Investigation Statement (Form3) is the permanent summary and official record of
the death investigation. It should reflect accuracy, thoroughness, and professionalism. The
report should contain the information that is relevant to the Investigative Coroner's task, and
exclude information that is not. It should be submitted promptly. The contents of the narrative
should support and expand upon the investigative conclusions.

GUIDELINE:

Timeliness:  The first report (which may be Preliminary or Final) should be submitted within
30 days of the death, or the date that the death was first reported to the
Investigative Coroner. If the first report is Preliminary, then the Final report
should be submitted within 30 days of receipt of all necessary subsidiary reports
(post mortem report, toxicology, etc.).

Demographics: All necessary fields should be accurately completed.

Coding: Coding should be complete, accurate, and reflect policies of the Office of the
Chief Coroner.
Narrative: ~ The narrative should contain adequate relevant information to support the

conclusions. It should exclude irrelevant detail, prejudicial information, or data
outside the Investigative Coronet’s jurisdiction.

Section 4 - WARRANTS & DOCUMENTATION
4.5 - The Coroner’s Investigation Statement [ssued April 12, 2007
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EXPLANATORY NOTES FOR INVESTIGATION REPORTS:

Reports:

Method.

Timeliness:

Narrative:

The first report submitted may be Preliminary or Final.

The first report is classed as Preliminary when further testing i.e. post mortem
examination or toxicology analysis is required to establish the medical cause of
death. This report should contain all appropriate and relevant information
pertaining to the deceased and the investigation of the case available at the time
the report is submitted. If a specific cause of death has not been ascertained, the
most likely cause of death should be listed, qualified by the word “Probable” or
“Likely”.

The first report should be classed as Final when the medical cause and the
manner of death are established from the investigation and no further testing is
required. All appropriate and relevant information pertaining to the deceased and
the case investigation is required and has been made available to the Investigative
Coroner to prepare a Final report. If an expert review of the case is expected, it is
reasonable to state the following in the narrative:

“A supplementary report will follow should the expert’s findings result in
changes to conclusions.”

The Final report should be prepared with the expectation that it will be the official
report, which will be released to the next-of-kin, lawyers and insurers, and others
entitled under the Coroners Act.

A Supplementary report is only submitted when there is significant additional
new information that would change, or perhaps reinforce, the conclusions of the
Final report.

The report will be submitted in the prescribed manner and format. Submissions
will be in electronic format using software provided by the Office of the Chief
Coroner.

The Final report should be submitted before expert review is requested; if
necessary, a Supplementary report can follow an expert review.

Reason for acceptance: If this is a natural death, explain why the case was
accepted.

Identification: If identification was a problem, how was identity established?

Section 4 - WARRANTS & DOCUMENTATION
4.5 - The Coroner’s Investigation Statement Issued April 12, 2007
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Basic facts:  What are the basic facts of the case, from the Investigative Coroner's
perspective? This should include an appropriate level of detail. The Investigative
Coroner may have additional information contained in his/her notes, which is not
appropriate for inclusion in the narrative.

Attendance:  The Investigative Coroner should document his/her attendance at the scene(s).

Post Mortem: If a post mortem examination was not mandatory under the policies of the Office
of the Chief Coroner, and a post mortem examination was performed, there
should be a brief explanation for the reason that the post mortem examination was
ordered; similarly, if a post mortem examination was not performed when policies
would usually require one, the reasons also should be documented. If a post
mortem examination was performed, the Investigative Coroner’s Final report,
should summarize the relevant findings and explain how they relate to the
investigation.

Additional Details for Suicide or Undetermined Deaths:
Suicide: Was there any prior suicidality, recent or remote?
Was there a declaration of intent (suicide note, or verbal threat)?

Was the deceased being treated and/or medicated? If so, were medical records
reviewed, and are there any quality of care issues?

Were homicide, accident and natural considered, and found to be substantially
unlikely?

Undetermined: Were all manners of death (Natural, Accident, Suicide, Homicide) considered?

What, in brief, was the weight of evidence for each one? (For example: “I am
satisfied that natural causes and suicide can be excluded, but there is some
evidence for both accident and homicide”).

If the death was a suicide on the balance of probabilities, but did not meet the
higher legal test required for the suicide classification, then this should be
explicitly stated.

Section 4 - WARRANTS & DOCUMENTATION
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Documentation of Public Safety Issues:
Are there any issues, and what are the conclusions?

Are there any reasonable and practical recommendations arising from this case to
prevent future deaths in similar circumstances?

Have these recommendations been communicated to any agencies, or is it more
fitting/desirable for the Regional Supervising Coroner or Chief Coroner to
transmit them?

If the investigation was launched because of a specific issue (such as allegations
of malpractice), and the investigation raised no concerns, this should also be
stated.

Communication with next-of-kin:

Was the next-of-kin advised of the Investigative Coroner's findings? What was
the outcome?

Further action:

Is the investigation complete, or is any information pending? (Is expert’s review,
Regional Coroner's Review, or inquest a consideration?). Is there a need for
personal discussion between the Investigative Coroner and the Regional
Supervising Coroner about the case?

Section 4 - WARRANTS & DOCUMENTATION
4.5 - The Coroner’s Investigation Statement Issued April 12, 2007

144




General:

145

26

Facts that were personally observed by the Investigative Coroner should be
distinguished from those that were reported to the Investigative Coroner (e.g. “It
was reported to me by Police that...”).

Narratives should be in compliance with the following 20 elements outlined in
the “Template of Narrative Elements Which Must Be Included in All Coroner’s
Investigation Statements/Form3”contained in Memorandum #07-03 “Quality
Assurance of Coroners’ Investigation Statements/Form3"):

1.
2.

9.

Includes correct manner of death.
Includes a Cause of Death that follows logically from the investigation.

Does not make findings of legal responsibility, express any conclusion of law,
find fault or assign blame.

Does not unnecessarily anger or humiliate family members.

Does not embarrass the Office of the Chief Coroner.

States the specific reason that a death due to natural causes was accepted.
Describes the relevant medical, surgical, obstetrical or psychiatric history.
Describes the current medication(s) if relevant (i.e. overdose).

Details the chronological facts that lead to the discovery of the body.

10. Documents attendance at the scene.

11. Describes the physical environment in which the deceased was found.

12. Describes the examination of the body at the scene.

13. States the reason why an autopsy was or was not conducted.

14. States the results of the autopsy (if conducted).

15. Aligns the clinical findings with the pathological findings.

Section 4 - WARRANTS & DOCUMENTATION
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16. Confirms that the family has been contacted, including documenting

attempts to reach the family, if they have not been contacted.

17. Discusses concerns that the family has raised.

18. Records communication with the Regional Supervising Coroner (i.e. in the

event of problematic cases, such as homicides, SIU cases, children under 5, or
high profile deaths).

19. Indicates any outstanding issues with family, police, or other agencies.

20.Is free of grammatical and spelling errors (including misspelling of the

decedent’s name), does not contain short forms (i.e. medical abbreviations).

Narratives should not include:

*

REFERENCES:

Judgmental or prejudicial statements: The inclusion of factual information
which is irrelevant may be prejudicial, for instance, the fact that the deceased
was promiscuous, if that had no relationship to the circumstances of the death.

Conclusions of law (e.g., “This woman died due to the negligence of the other
driver™),

Personal identifiers, except where the identity of a person is relevant to the
understanding of the report: For instance, it is appropriate to specify the name
of hospital or attending physician, particularly if care provided is an issue; but
usually not the name of a witness to a motor vehicle collision.

Unnecessary detail.

Code numbers (e.g. for Death Factors, Environments, Involvements,
Institutions, Municipalities)

Abbreviations of any type (medical/non-medical) unless defined the first time
that they are used in the narrative.

Coroners Act, Section 18

Memorandum #07-03 “Quality Assurance of Coroners’ Investigation
Statements/Form3”

Beckon vs. Young: Determination of suicide.

Section 4 - WARRANTS & DOCUMENTATION
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4.6 COMPLETION OF A MEDICAIL CERTIFICATE OF DEATH

(Form 16, Vital Statistics Act)

PREAMBLE:

Certification of the cause and manner of death are two important responsibilities of Investigative
Coroners. The certified cause and manncr of death may affect settlement of the affairs of the
deceased. The cause and manner of death form part of the mortality statistics used by public
officials to track disease and injury, and to focus efforts and funding on their prevention.
Accuracy and thoroughness are crucial.

GUIDELINE:

Timeliness: A Medical Certificate of Death should be submitted at or before the time that
the Investigative Coroner submits the Final investigation report (see guideline:
Coroner's Investigation Statement/Form3).

Precision: The cause of death is the opinion of the certifier, based on available

information, including circumstances of the death, discussion with the next-of-
kin and professionals involved in the care, and review of documentation. It
represents what the Coroner concludes is the cause of death based on the
balance of probabilities.

Documentation: The entries in Section 11. Part I (a)-(d) and Part II of the Medical Cestificate of
Death should be copied directly into the “Medical Cause of Death” fields in
Form3 software.

Demographics:  All necessary fields should be accurately completed.

Format: The format of the Medical Certificate of Death is as follows:

D (a) Direct cause
(due to)

(a) Intervening antecedent cause

(due to)

(b) Underlying antecedent cause

Section 4 - WARRANTS & DOCUMENTATION
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4 §) Other significant conditions contributing to the death, but not related to the
condition causing it.

Part [ is stated so that the underlying cause is stated last in the sequence of events. However, no
entry is required in lines (a) and (d) if the disease or condition leading to death describes
completely the chain of events.

The words 'due to or as a consequence of' include pathological sequences and sequences without
direct causation, where an antecedent condition is believed to have prepared the way for the
direct cause by damage to tissues or impairment of functions, even after a long period of time.

The underlying cause of death must be included; the immediate cause or mode of death may be
included, but is not sufficient on its own. Specifically, the following examples are not acceptable
as causes of death, unless qualified by an underlying cause of death. They usually do not need to
be included, unless the Coroner is convinced that they are required to give the 'complete picture’;

chronic heart failure, renal failure, hepatic failure, pulmonary edema, hemorrhagic
shock, septicemia, cardiac dysrhythmia, coronary insufficiency, etc.

The term 'Natural Causes', on its own, is not a satisfactory cause of death, A sudden death,
particularly in the elderly, is usually accompanied or preceded by symptoms of identifiable
disease (often atherosclerosis). However, if an appropriate investigation has failed to
demonstrate any condition that could reasonably cause death, and the Coroner is satisfied that
death is due to natural disease, the correct terminology would be:

I (a) Natural causes
®) Exact etiology undetermined after full investigation

In these circumstances, it would not be appropriate to order a post mortem examination simply to
specify the natural disease that had caused the death.

New Information: =~ When a Coroner receives new information, subsequent to submitting a
Medical Certificate of Death to the Registrar-General, which results in
changes to the cause or manner of death, the Coroner will immediately
send a revised Medical Certificate of Death to the Registrar-General.

REFERENCES: The Vital Statistics Act, Section 21(5)(6)
guideline for Coroner's Investigation Statement.

Section 4 - WARRANTS & DOCUMENTATION
4.6 Completion of a Medical Certificate of Death Issued April 12, 2007
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7 _COMPLETION/ISSUIL 'REMAT,
FOR SHIPMENT OF A BODY OUTSIDE ONTARIO

ICATE AND A CERTIFICATE

PREAMBLE:

Every request for a Cremation Certificate or Certificate for Shipment of a Body Outside Ontario
requires a Coroner’s assessment pursuant to the Cemeteries Act (Section 56(2)) and the Coroners
Act (Section 13). Inappropriate approval of cremation or removal of the body from the province
of Ontario, can result in a potential loss of critical forensic evidence, and may have significant
consequences in the criminal justice or medico-legal systems.

DEFINITIONS:
In this guideline:

C/OP Certificate means a Cremation Certificate and\or Certificate for Shipment of a Body
Outside Ontario

Investigating Coroner means the Coroner who investigated the death

Signing Coroner means the Coroner who has been asked to complete a C/OP Certificate

GUIDELINE:

The approach to each case depends largely upon whether or not the death has been investigated
by a Coroner:

1. Death investigated by a Coroner

a) Medical Certificate of Death completed, whereby the death is NOT classified as a
Homicide or Undetermined

If the Investigating Coroner completed a Medical Certificate of Death, whereby the manner of
death is NOT “Homicide” or “Undetermined” and the Signing Coroner finds no grounds for
concern, then the C/OP Certificate may be completed. Should the Signing Coroner have (a)
concern(s), he/she must discuss the case with the Investigating Coroner prior to completing the
C/OP Certificate.

b) Warrant to Bury the Body of a Deceased Person available only, andfor the death is
classified as Homicide or Undetermined

Section 4 - WARRANTS & DOCUMENTATION

4.7 - Completion/Issuing of a Cremation Certificate and a Certificate for Shipment of a Body
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If only a Warrant to Bury the Body of a Deceased Person is available, and/or the Investigating
Coroner has classified the death as “Homicide” or “Undetermined” on the Medical Certificate of
Death, then it is mandatory® that the Signing Coroner discusses the case with the Investigating
Coroner prior to completing the C/OP Certificate. If the Investigating Coroner is unavailable, or
the name or contact number of the Investigating Coroner is illegible, then the Regional
Supervising Coroner should be contacted.

2. Death not investigated by a Coroner

The Medical Certificate of Death should be examined, and funeral home staff should be asked if
there are any known issues.

a. Medical Certificate of Death completed appropriately, no issues/concerns
If the Medical Certificate of Death appears appropriate and complete, and the death is classified
as natural causes and the Signing Coroner has no reason to believe there are other
issues/concerns requiring a Coroner’s investigation, then the C/OP Certificate may be completed.

b. Medical Certificate of Death completed inappropriately, no ather issues/concerns

[f the Medical Certificate of Death is completed inappropriately (e.g. "Cardiac arrest" as sole
cause of death), then the Signing Coroner should:

i.  Attempt to contact the person who completed the Medical Certificate of Death or
another professional who is knowledgeable about the death, or a responsible person
(e.g. Department Chief, Chief of Staff or Medical Director) at the institution in which
the Medical Certificate of Death was signed;

ii.  Obtain further information, and;

iii ~ Give direction that a proper Medical Certificate of Death be completed and
resubmitted to the Registrar General.

% As a corollary, it is critical that the Investigating Coroner write a contact number on every Warrant to Bury the
Bady of a Deceased Person.

Section 4 — WARRANTS & DOCUMENTATION
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The Signing Coroner should not complete the C/OP Certificate until enough information has
been obtained to satisfy him/her that the cremation or shipment can proceed.

C. Reportable death not previously reported

In the uncommon event that the death appears to be unnatural, (e.g. pneumonia following
fractured hip), or there are other issues that require investigation under Section 10, of the
Coroners Act, the Signing Coroner will issue a Warrant to Take Possession of the Body of a
Deceased Person , and launch a Coroner’s investigation,

Other Issues:

Viewing or Examination of the Body
Viewing the body is not routinely required, and should be performed only when appropriate,

Timeliness
Unless otherwise mutually agreed by the Signing Coroner and the funeral home:

1. A Coroner, upon receiving a request to complete a C/OP Certificate from a
funeral home, will advise the funeral home of his/her expected time of attendance.

2. The C/OP Certificate should be completed as soon as feasible, and generally
within 24 hours of the request,

Who can complete?
Any active Ontario Coroner (i.e. who is not on Inactive status or a Leave of Absence)- not
necessarily the Investigating Coroner — is authorised.

Location of service
For routine requests, it is not appropriate for the Signing Coroner to insist that funeral home
personnel attend his or her office. The Signing Coroner will generally attend the funeral home,

except in specific circumstances (e.g. remote rural area, rush request, or funeral home chooses to ,
attend Coroner's office). 1

Faxing prohibited without prior approval of Regional Supervising Coroner

Faxing a C/OP Certificate is prohibited, except in specific and unusual circumstances, and
always requires prior discussion with the Regional Supervising Coroner (see Memorandum
#96-01 “Cremation Certificates and Certificate for Shipment of Body Outside Ontario” and
Memorandum #02-04 “Faxing of Medical Certificates of Death, Cremation Certificates and
Certificates for Shipping of a Body Outside Ontario ™).

Section 4 - WARRANTS & DOCUMENTATION
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Distribution

Unless agreed otherwise, the distribution of C/OP Certificates among Coroners should be
proportional to their call responsibilities. Regional Supervising Coroners will ensure that
processes are in place within their regions to ensure appropriate distribution and completion of
C/OP Certificates. Regional Supervising Coroners may periodically contact funeral homes and
crematoria to review records and ensure satisfactory performance and equitable distribution.

REFERENCES: Coroners Act Section 13
Cemeteries Act Section 56(2)(a)
Memorandum #96-01 “Cremation Certificates and Certificate for
Shipment of Body Outside Ontario”
Memorandum #02-04 “Faxing of Medical Certificates of Death,
Cremation Certificates and Certificates for Shipping of a Body Outside
Ontario”

Section 4 - WARRANTS & DOCUMENTATION
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Meekis v. Ontario (AG) Reasons on Motion
Court File No: CV-16-300 Justice J. S. Fregeau

INTRODUCTION

[1]  On May 7, 2014, four year old Brody Meekis (“Brody”) died in Sandy Lake First Nation
as a result of complications from strep throat. Sandy Lake First Nation is a remote fly-in Oji-

Cree community in northwestern Ontario

[2] Brody’s family (the “Keno/Meekis family”) has brought a claim against Dr. W. Aniol, the
Investigating Coroner; Dr. M. Wilson, the Regional Supervising Coroner; Dr. D. Huyer, the
Chief Coroner for Ontario (collectively “the Coroners™); and Ontario concerning the coroner’s
investigation conducted following Brody’s death and the decision not to recommend that an

inquest be held.

[3] The plaintiffs allege that the manner in which Dr. Aniol conducted his investigation into
Brody’s death and Dr. Aniol’s decision not to recommend an inquest constitute misfeasance in

public office.

[4] The plaintiffs also allege that Dr. Wilson and Dr. Huyer were negligent in their supervision
of Dr. Aniol’s investigation and that their acts and omissions in relation to Dr. Aniol’s

investigation amounts to misfeasance in public office.

[5] The plaintiffs further allege that Ontario is liable for failing to adequately fund death
investigation services on reserves and is vicariously liable for the Coroners’ conduct. The
plaintiffs allege that Ontario is also liable as a result of the discrimination they faced throughout
the provision of death investigation services. They claim that this discrimination was on the basis
of race and on-reserve residency contrary to s. 15 of the Canadian Charter of Rights and
Freedoms, which entitles them to an award of damages pursuant to s. 24(1) of the Charter.
Finally, the plaintiffs allege that the honour of the Crown was engaged in this case and breached

by Ontario.

[6] On this motion, the defendants seek an order striking out the amended statement of claim,
without leave to amend, and an order dismissing the action for failing to disclose a reasonable

cause of action pursuant to r. 21.01(1)(b) of the Rules of Civil Procedure, R.R.O. 1990, Reg.
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194, The defendants also seek an order striking out the amended statement of claim as an abuse

of the court’s process, without leave to amend, pursuant to r. 25.11(c).
THE FACTS

[7] On ar. 21 motion to strike a claim for failing to disclose a reasonable cause of action, no
evidence is admissible and the material facts pleaded are deemed to be true unless they are
manifestly incapable of being proven. It is incumbent on the plaintiffs to clearly plead the facts
upon which they rely in making their claim. The claim must be read generously to allow for

drafting deficiencies: R. v. Imperial Tobacco Canada Ltd., 2011 SCC 42, [2011] 3 S.C.R. 45, at
para. 22.

[8] The following pleaded facts form the basis for my analysis of the issues.

[9] Brody was four years old when he died on May 7, 2014, as a result of complications from
strep throat. He started showing symptoms of a simple cold on May 1, 2014. After his symptoms
had continued for three days, Brody’s mother contacted the nursing station in Sandy Lake First
Nation and asked if she could bring Brody in to be examined. Brody’s mother was told by the

nurse that it was unnecessary to do so unless he had a fever.

[10] On May 4, 2014, Brody’s symptoms persisted and included a fever. His mother contacted
the nursing station again, told the nurse about the fever, and again asked for an appointment to

have Brody examined. She was told that there were no appointments until the following week.

[11] On May 5, 2014, Brody’s symptoms worsened. His mother once again contacted the
nursing station and advised them of the increasing severity of Brody’s symptoms. Once again,

she was not given an appointment.

[12] On May 6, 2014, Brody’s condition deteriorated further. His mother decided that she

would take him to the nursing station the following morning without an appointment.

[13] On the morning of May 7, 2014, Brody was feverish, pale, and had difficulty breathing.
His mother took him to the nursing station at 9:00 a.m. that day. Three nurses examined him.

Brody died at approximately 12:00 p.m. on May 7, 2014.
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[14] Following Brody’s death, Dr. Aniol was named as Investigating Coroner. Pursuant to s.
15(1) of the Coroners Act, R.S.0. 1990, c. C.37 (the “Act”), Dr. Aniol was required to conduct

an investigation as, in his opinion, was necessary in the public interest to enable him to:

(a) Determine who the deceased was and how, when, where, and by what means the

deceased died;
(b) Determine whether or not an inquest is necessary; and,
(c) Collect and analyze information about the death in order to prevent further deaths.

[15] Dr. Aniol did not attend Sandy Lake First Nation following Brody’s death. He conducted
the investigation into Brody’s death from Red Lake, Ontario. Brody’s body was sent to the Lake

of the Woods District Hospital in Kenora where an autopsy was performed.

[16] At the time of Brody’s death, Dr. Wilson was the Regional Supervising Coroner for the
North West Region, and Dr. Huyer was the Chief Coroner for Ontario. Dr. Aniol did not discuss
his decision not to attend Sandy Lake First Nation with Dr. Wilson or provide a reason for not
attending. Neither Dr. Wilson nor Dr. Huyer directed Dr. Aniol to attend in Sandy Lake First

Nation.

[17] Dr. Aniol did not take a detailed statement from any of the medical staff involved in
treating Brody at the Sandy Lake First Nation nursing station prior to his death. Dr. Aniol
directed police officers in Sandy Lake First Nation to conduct visits and gather evidence and
information as to the circumstances surrounding Brody’s death. Dr. Aniol did not keep the

Keno/Meekis family informed regarding the investigation.

[18] Ultimately, Dr. Aniol determined that an inquest was not required. Neither Dr. Wilson
nor Dr. Huyer questioned Dr. Aniol’s conclusion that an inquest was unnecessary, nor did they

direct Dr. Aniol to order an inquest into Brody’s death.

[19] Ontario is responsible in law for funding and providing death investigation services for

First Nation communities in Ontario.
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The Scheme of the Coroners Act

[20]  Pursuant to s. 3 of the Act, the Chief Coroner is responsible for administering the Act and
its regulations and supervising, directing, and controlling all coroners in the performance of their
duties. Section 4 provides that Regional Coroners are to assist the Chief Coroner in the
performance of his or her duties in the Region and are required to perform such other duties as

are assigned to them by the Chief Coroner.

[21] Brody’s death was reported to the coroner pursuant to s. 10(1)(e) of the Act, which
requires any person who has reason to believe that a person died from disease or sickness for
which he or she was not treated by a legally qualified medical practitioner to immediately notify

a coroner of the facts and circumstances relating to the death.

[22] In these circumstances, pursuant to s. 15(1) of the Act, the coroner is required to conduct
“such investigation as, in the opinion of the coroner, is necessary in the public interest to enable
the coroner” to determine whether or not an inquest is necessary (s. 15(1)(b)), to analyze
information about the death in order to prevent further deaths (s.15(1)(c)), and under s.15(1)(a),

to determine the answers to the following questions set out in s. 31(1) of the Act:
(a) who the deceased was;
(b) how the deceased came to his or her death;
(¢) when the deceased came to his or her death;
(d) where the deceased came to his or her death; and
(e) by what means the deceased came to his or her death.

[23] Pursuant to s. 16(1), a coroner has discretion as to the scope of an investigation. Section

16(1) provides that a coroner may:
(a) examine or take possession of any dead body, or both; and

(b) enter and inspect any place where a dead body is or from which the body was removed.
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[24] If a coroner determines that an inquest is unnecessary pursuant to s. 15(1)(b) of the Act, s.
18(1) requires that “the coroner shall forthwith transmit to the Chief Coroner a signed statement
setting forth briefly the results of the investigation, and shall also forthwith transmit to the
division registrar a notice of the death in the form prescribed.” Pursuant to s. 18(7) of the Act,
all of the reported results of the coroner’s investigation, including the results of the autopsy, must

be provided to the deceased’s family members upon request once the investigation is complete.

[25] Pursuant to s. 26(1) of the Act, where the coroner has determined that an inquest is
unnecessary, the family members of the deceased may request the coroner hold an inquest. If the
coroner declines to hold an inquest after receiving such a request, the family members of the

deceased may request the Chief Coroner review the coroner’s decision.
[26] Section 53 of the Act states as follows:

No action or other proceeding shall be instituted against any person exercising a power or
performing a duty under this Act for any act done in good faith in the execution or intended
execution of any such power or duty or for any alleged neglect or default in the execution

in good faith of any such power or duty.
The Test on a Motion to Strike under r. 21.01(1)(b)

[27] Rule 21.01(1)(b) allows a defendant to move to strike out a pleading on the ground that it
discloses no reasonable cause of action. The applicable test on such a motion is well established.
The court must assume that all of the pleaded facts are true and only strike a claim if it is plain
and obvious that the pleading discloses no reasonable cause of action. Where there is a
reasonable prospect that the claim will succeed, the matter should be allowed to proceed to trial:

Imperial Tobacco, at para. 17.
[28] Pursuant tor. 21.01(2)(b), no evidence is admissible on such a motion.

[29] In Imperial Tobacco, at para. 18, the Supreme Court reviewed the purpose of the test and

provided the following framework as to its application:
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1. The power to strike out claims that have no reasonable prospect of success is a valuable
housekeeping measure essential to effective and fair litigation. It unclutters the
proceedings, weeding out the hopeless claims and ensuring that those that have some

chance of success go on to trial: at para. 19.

2. The motion to strike is a tool that must be used with care. The law is not static and
unchanging. Actions that yesterday were deemed hopeless may tomorrow succeed. On a
motion to strike, it is not determinative that the law has not yet recognized the particular
claim. The court must rather ask whether, assuming the facts pleaded are true, there is a
reasonable prospect that the claim will proceed. The approach must be generous and err

on the side of permitting a novel but arguable claim to proceed to trial: at para. 21.

3. A motion to strike proceeds on the basis that the facts pleaded are true, unless they are
manifestly incapable of being proven. The facts pleaded are the firm basis upon which
the possibility of success of the claim must be evaluated. The motion is not about
evidence, but the pleadings. Whether the evidence substantiates the pleaded facts, now or

in the future, is irrelevant to the motion to strike: at paras. 22-23.

No Evidence on a Motion to Strike

[30] The defendants take issue with certain material that the plaintiffs relied on in their written
and oral submissions including newspaper articles, reference to the Deaths Under Five
Committee’s process, the Office of the Chief Coroner’s Guidelines for Death Investigation
(Chapter 4, 2013) (the “Guidelines™), and Justice Stephen Goudge’s Inquiry into Pediatric
Forensic Pathology in Ontario (Toronto: Ontario Ministry of the Attorney General, 2008) (the
“Goudge Report™).

[31] As noted, no evidence is admissible on a motion to strike, although the reviewing court
can consider documents incorporated into the statement of claim by way of reference. In
McCreight v. Canada (Attorney General), 2013 ONCA 483, 116 O.R. (3d) 429, Pepall J.A.,
writing for the Ontario Court of Appeal, explains, at para. 32:



13
Meekis v. Ontario (AG) Reasons on Motion
Court File No: CV-16-300 Justice J. S. Fregeau

8

[A] statement of claim is deemed to include any documents incorporated by reference into
the pleading and that form an integral part of the plaintiff's claim. Among other things, this
enables the court to assess the substantive adequacy of the claim. In contrast, the inclusion
of evidence necessary to prove a fact pleaded is impermissible. A motion to strike is unlike
a motion for summary judgment, where the aim is to ascertain whether there is a genuine
issue requiring a trial. On a motion to strike, a judge simply examines the pleading; as
mentioned, evidence is neither necessary nor allowed. If the document is incorporated by
reference into the pleading and forms an integral part of the factual matrix of the statement
of claim, it may properly be considered as forming part of the pleading and a judge may

refer to it on a motion to strike.

[32] The amended statement of claim makes reference to the Guidelines at paras. 28 and 30,

the Goudge Report at para. 59, and the Deaths under Five Committee at para. 37.

[33] The plaintiffs’ negligence and misfeasance in public office claims are dependent on the
Guidelines in part. They provide insight into the legal analysis necessary to consider the validity
of these claims and are incorporated by reference. The plaintiffs make reference to the Goudge
Report to support their claim that the Coroners breached their duty of care and to highlight the
historic inadequacies of death investigation services in remote First Nation communities, which
is central to the plaintiffs’ s. 15 Charter claim. It too is permissible on this motion as it is

incorporated by reference.

[34] While the amended statement of claim makes reference to the Deaths under Five
Committee, extraneous reference to Committee process is impermissible evidence. The
newspaper articles and other extraneous material the plaintiffs relied on in oral argument are also

impermissible documents, and I will not consider or refer to this material in these reasons.
THE ISSUES
[35] The test on this r. 21.01(1)(b) motion gives rise to the following issues:

1. Does the claim plead the necessary elements of misfeasance in public office?

2. Isthe claim in negligence barred by s. 53 of the Act?
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3. Do the defendants owe the plaintiffs a private law duty of care?
4. TIs there a_cause of action for underfunding?

5. Does the claim plead an infringement of s. 15 of the Charter, and if so, are damages an

appropriate remedy under s. 24(1)?

6. Does the honour of the Crown give rise to legal obligations in and of itself such that it is

a stand-alone cause of action?
7. Are the damages pleaded compensable at law?

8. If the claims are struck pursuant to r. 21.01(1)(b), should the plaintiffs be denied leave to

amend pursuant to r. 25.11(c)?
ISSUE 1: The Necessary Elements of Misfeasance in Public Office

The Defendants’ Position

[36] In general terms, the defendants contend that the plaintiffs have not pled material facts
that establish the required elements for a claim of misfeasance in public office, an intentional tort
requiring an element of deliberate, unlawful conduct and an awareness that the conduct is

unlawful and likely to harm the plaintiff.

[37] In particular, the defendants submit that, in order to establish liability for misfeasance in

public office, a plaintiff must show that:

1. A public officer engaged in deliberate unlawful conduct in the exercise of his or her
public functions knowing that the conduct was inconsistent with the obligations of the

office;

2. The public officer was aware that the conduct was unlawful and likely to injure the

plaintiff;

3. The conduct was the cause of the plaintiff’s injuries; and
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4. The injuries are compensable.

[38] The defendants contend that this tort is not directed at a public officer who inadvertently
or negligently fails to adequately discharge the obligations of his or her office. In order for the
conduct to fall within the scope of the tort, the officer must deliberately engage in conduct that
he or she knows to be inconsistent with the obligations of the office. In other words, according to

the defendants, an element of bad faith, malice, or dishonesty must be pled and proven.

[39] The defendants submit that a failure to act can amount to misfeasance in public office

only where the public officer was under a legal obligation to act and deliberately failed to do so.

[40] The defendants note that r. 25.06(8) requires that, where malice or intent are alleged, the
pleadings shall contain full particulars. Further, a plaintiff is required to plead full particulars in

support of an intentional tort such as misfeasance in public office.

[41] The defendants submit that, even when read generously as required on a motion to strike,
the plaintiffs’ misfeasance in public office claim has no reasonable prospect of success because
all of the conduct complained of in the pleadings constitutes the lawful exercise of statutory

discretion by the investigating coroner, the regional coroner, and the Chief Coroner.

[42] The plaintiffs do not allege that the Coroners acted in bad faith and with malice. They
allege the Coroners did not act in good faith and were grossly negligent or seriously careless.

The defendants submit that allegations of negligence cannot support a claim for misfeasance in

public office.

[43] The defendants contend that, in any event, the plaintiffs’ claims for damages for

additional grief and mental distress flowing from the Coroners’ death investigation are not

compensable.
The Plaintiffs’ Position

[44] The plaintiffs submit that misfeasance in public office is an intentional tort, the requisite

elements of which are deliberate unlawful conduct by the defendant in the exercise of public
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functions and an awareness by the defendant that the conduct was unlawful and likely to injure

the plaintiff.

[45] The plaintiffs submit that they have pleaded both elements of the tort and facts in support

of those elements.

[46] The plaintiffs submit that the deliberate unlawful conduct pleaded includes discrimination
against the plaintiffs and the failure to fulfill statutory and common law duties. The factual
elements that the plaintiffs suggest support the allegation of discrimination include the claim that
the Coroners relied on negative stereotypes about First Nations parenting to guide the scope of
the investigation and that the inadequate investigation perpetuated historic disadvantages

experienced by First Nations people living on reserve.

[47] The plaintiffs contend that the pleadings also contain factual elements supporting the
allegation of failure to fulfill statutory and common law duties. Examples include the suggestion
that Dr. Aniol was under a duty to travel to Sandy Lake First Nation and to communicate with
the plaintiffs during his investigation. The plaintiffs suggest that Dr. Aniol’s deliberate decision

not to do so is unlawful conduct in breach of his statutory and common law obligations.

[48] The plaintiffs further submit that other factual elements supporting the allegation of
failure to fulfill statutory and common law duties include the allegations that the Supervising
Coroners deliberately failed to direct Dr. Aniol to attend Sandy Lake First Nation, that they
failed to ensure that Dr. Aniol communicated effectively with the plaintiffs, and that they failed

to ensure that Dr. Aniol took detailed statements from the medical staff involved.

[49] The plaintiffs submit that they have pled that the defendants knew or were recklessly
blind to the fact that their conduct was unlawful and likely to cause injury to the plaintiffs.

Discussion

[50] In Odhavji Estate v. Woodhouse, 2003 SCC 69, [2003] 3 S.C.R. 263, Tacobucci J., at
paras. 18-31, reviewed the evolution of the tort of misfeasance in public office in the context of a

motion to strike. Tacobucci summarized his review as follows, at para. 32:
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To summarize, I am of the opinion that the tort of misfeasance in public office is an
intentional tort whose distinguishing elements are twofold: (i) deliberate unlawful conduct
in the exercise of public functions and (ii) awareness that the conduct is unlawful and
likely to injure the plaintiff. Alongside deliberate unlawful conduct and the requisite
knowledge, a plaintiff must also prove the other requirements common to all torts. More
specifically, the plaintiff must prove that the tortious conduct was the legal cause of his or

her injuries and that the injuries suffered are compensable in tort law.

Iacobucci J. noted that misfeasance in public office is not directed at a public officer who

inadvertently or negligently fails to adequately discharge the obligations of his or her office: at

para. 26. Commenting on the requirement of bad faith, Iacobucci J. stated the following, at para.

28:

[52]

The requirement that the defendant must have been aware that his or her conduct was
unlawful reflects the well-established principle that misfeasance in public office requires
an element of “bad faith” or “dishonesty.” In a democracy, public officers must retain the
authority to make decisions that, where appropriate, are adverse to the interests of certain
citizens. Knowledge of harm is thus an insufficient basis on which to conclude that the
defendant has acted in bad faith or dishonestly. A public officer may in good faith make a
decision that she or he knows to be adverse to interests of certain members of the public.
In order for the conduct to fall within the scope of the tort, the officer must deliberately

engage in conduct that he or she knows to be inconsistent with the obligations of the office.

In general terms, the plaintiffs allege that the Coroners collectively conducted an

inadequate investigation into Brody’s death. The defendant Coroners’ particular actions and

omissions, as alleged in the pleadings in support of the plaintiffs’ misfeasance in public office

claim, include the following:

. That Dr. Aniol made the deliberate decision not to travel to Sandy Lake First Nation for

the purpose of his investigation following Brody’s death;

2. That Dr. Aniol deliberately failed to consult with Dr. Wilson prior to allowing Brody’s

body to be released for autopsy in Kenora;



18
Meekis v. Ontario (AG) Reasons on Motion
Court File No: CV-16-300 Justice J. S. Fregeau

13

3. That Dr. Aniol made the deliberate decision not to collect detailed information from the

medical staff at the Sandy Lake First Nation nursing station;
4, That Dr. Aniol determined that an inquest was not required,

5. That Dr. Aniol failed in his duty to communicate with Brody’s family as to the

investigation into Brody’s death; and

6. That Drs. Wilson and Huyer deliberately failed to direct Dr. Aniol to attend in Sandy
Lake First Nation, failed to direct Dr. Aniol to communicate with Brody’s family, and
failed to ensure that Dr. Aniol obtained detailed information from the Sandy Lake First

Nation nursing station staff.

[53] In my opinion, when read generously as required, the plaintiffs’ claim against the
Coroners has no reasonable prospect of success. None of the conduct pleaded in support of the
tort is unlawful conduct or conduct in breach of statutory duties imposed on the Coroners by the

Act.

[54] Dr. Aniol, in his capacity as the investigating coroner in regard to Brody’s death, was not
legally required to attend Sandy Lake First Nation in the course of his investigation nor was he
legally obligated to discuss his decision not to attend with Dr. Wilson or provide reasons for not

attending. The Act imposed the following legal obligations on Dr. Aniol, pursuant to s. 15(1):

[T]he coroner shall ... make such investigation as, in the opinion of the coroner, is

necessary in the public interest to enable the coroner,

(a) to determine the answers to the questions set out in subsection 31(1): [who the
deceased was and how, when, where, and by what means the deceased came to his or

her death;]
(b) to determine whether or not an inquest is necessary; and

(¢) to collect and analyze information about the death in order to prevent further deaths.
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[55] The investigative powers of an investigating coroner are discretionary. Pursuant to s.

16(1) of the Act, “a coroner may,”
(a) examine or take possession of any body, or both; and

(b) enter and inspect any place where a dead body is and any place from which the coroner

has reasonable grounds for believing the body was removed.

[56] Pursuant to s. 16(2) of the Act, “a coroner who believes on reasonable and probable

grounds that to do so is necessary for the purposes of the investigation may,”
(a) inspect any place in which the deceased person was ... prior to his or her death;

(b) inspect and extract information from any records or writings relating to the deceased or

his or her circumstances ... ; [and]

(c) seize anything that the coroner has reasonable grounds to believe is material to the

purposes of the investigation.

[57] The Act did not require Dr. Aniol to take statements from the medical staff who treated
Brody prior to his death, nor did it require Dr. Aniol to keep Brody’s family directly informed
regarding his investigation. Having determined that an inquest was unnecessary, Dr. Aniol was
legally required, pursuant to s. 18(7) of the Act, to keep a record of his findings of fact in regard
to Brody’s death. These findings, together with the autopsy result, must be made available to the

family of the deceased upon request.

[58] Drs. Wilson and Huyer, in their supervisory capacity in relation to Dr. Aniol’s death
investigation, did not direct Dr. Aniol to attend Sandy Lake First Nation, to make any specific

inquiries, or to conduct an inquest. Nothing in the Act required them to do so.

[S9] Where an investigating coroner determines that an inquest is unnecessary, s. 26 of the Act
grants the deceased’s family the right to request that the Chief Coroner review the investigating
coroner’s decision. Where the Chief Coroner’s final decision is to not hold an inquest, the Chief

Coroner must provide the family with written reasons for his or her decision. That is the extent of
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the rights a deceased person’s family has under the Act in regard to the supervision of an

investigating coroner’s death investigation.

[60] In my opinion, the facts pleaded simply cannot support the assertions set out in the
amended statement of claim, namely that the Coroners engaged in “deliberate unlawful conduct
... in the exercise of public functions” or that they “deliberately breached [their] legal duties

through [their] acts and/or omissions.”

[61] Given that the facts pleaded cannot possibly establish deliberate unlawtful conduct in the
exercise of public functions by the Coroners, one of two essential elements of the tort of

misfeasance in public office, this claim has no reasonable prospect of success.
[62] The claim alleging misfeasance in public office is struck.

ISSUE 2: Is the Claim in Negligence Barred by s. 53 of the Act?

The Defendants’ Position

[63] The amended statement of claim alleges negligent supervision of Dr. Aniol by Drs. Huyer
and Wilson. The plaintiffs further allege that Ontario is vicariously liable for the Coroners’

negligence.

[64] The defendants submit that s. 53 of the Act precludes an action being brought against a
coroner for any act done in good faith in the execution or intended execution of any power or
duty prescribed in the Act or for any alleged neglect or default in the execution in good faith of
any such power or duty. The defendants contend that the plaintiffs are required to establish bad
faith in order to overcome the immunity provision in s. 53. The defendants suggest that serious

carelessness amounting to gross negligence, as pled by the plaintiffs, is insufficient.

[65] The defendants further submit that, in any event, the amended statement of claim fails to
plead acts or omissions sufficient to support allegations of gross negligence or serious
carelessness. The defendants suggest that the allegations pled, at best and if true, amount to acts

or omissions falling within the range of decisions that the Coroners had the discretion to make
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under the Act. Section 53 thus bars the plaintiffs’ claims in negligence, according to the

defendants.

[66] The defendants also submit that Ontario can only be vicariously liable for torts committed
by its servants or agents, that coroners are neither servants nor agents of the Crown, and that the

Crown therefore cannot be vicariously liable for any alleged torts on the part of the Coroners.

[67] Ontario concedes that the Chief Coroner and the Regional Supervising Coroner are
Crown “servants or agents” pursuant to the Proceedings Against the Crown Act, R.S.0. 1990, c.
P.27. Nonetheless, the defendants submit that Ontario cannot be held vicariously liable for the
negligence of the Chief Coroner or the Regional Supervising coroner when acting in good faith
because the immunity clause in s. 53 of the Act applies in conjunction with s. 5(4) of the

Proceedings Against the Crown Act, which states:

An enactment that negatives or limits the liability of a servant of the Crown in respect of a
tort committed by that servant applies in relation to the Crown as it would have applied in
relation to that servant if the proceeding against the Crown had been a proceeding against

that servant.
The Plaintiffs’ Position

[68] The plaintiffs assert that the good faith immunity clause in s. 53 of the Act does not shield
the defendants from liability because the defendants did not act in good faith. The plaintiffs
submit that the Coroners’ failure to perform their duties, absent justiﬁablé reasons, constitutes

gross negligence or serious carelessness, the only explanation for which is bad faith.

[69] Alternatively, the plaintiffs suggest that the Coroners’ impugned acts and omissions are

inexplicable and incomprehensible such that the absence of good faith can be inferred.
Discussion
(i) The Coroners

[70] Section 53 of the Act states:
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No action or other proceeding shall be instituted against any person exercising a power or
performing a duty under this Act for any act done in good faith in the execution or intended
execution of any such power or duty or for any alleged neglect or default in the execution

in good faith of any such power or duty.

[71] In Finney v. Barreau du Québec, 2004 SCC 36, [2004] 2 S.C.R. 17, the Supreme Court
considered whether a claimant has to prove malice or bad faith in order to vitiate the immunity
provided by a good faith provision under a regulatory body’s governing statute. The court
broadened the concept of bad faith, noting that proof of serious carelessness or recklessness was

sufficient. LeBel J. explains, at para. 39:

These difficulties nevertheless show that the concept of bad faith can and must be given a
broader meaning that encompasses serious carelessness or recklessness. Bad faith certainly
includes intentional fault, a classic example of which is found in the conduct of the
Attorney General of Quebec that was examined in Roncarelli v. Duplessis, [1959] S.C.R.
121 (S.C.C.). Such conduct is an abuse of power for which the State, or sometimes a public
servant, may be held liable. However, recklessness implies a fundamental breakdown of
the orderly exercise of authority to the point that absence of good faith can be deduced and
bad faith presumed. The act, in terms of how it is performed, is then inexplicable and
incomprehensible to the point that it can be regarded as an actual abuse of power, having
regard to the purposes for which it is meant to be exercised. This Court seems to have
adopted a similar view in Chaput v. Romain, [1955] S.C.R. 834 (S.C.C.). In that case,
provincial police officers were held liable for breaking up a meeting of Jehovah's
Witnesses. Although the police had been granted immunity by a provincial statute for acts
carried out in good faith in the performance of their duties, Taschereau J. concluded that
the police officers could not have acted in good faith, as there was no other explanation for
their negligence Moreover, the fact that actions have been dismissed for want of evidence
of bad faith and the importance attached to this factor in specific cases do not necessarily
mean that bad faith on the part of a decision-maker can be found only where there is an

intentional fault, based on the decision-maker's subjective intent.
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[72] In Entreprises Sibeca Inc. v. Frelighsburg (Municipality), 2004 SCC 61, [2004] 3 S.C.R.
304, at para. 25, relying on Finney, Deschamps J. states that “[n]o problem arises when the bad
faith test is applied in civil law. That concept is not unique to public law. In fact, it applies to a
wide range of fields of law. The concept of bad faith is flexible, and its content will vary from

one area of law to another.”

[73] While some Ontario courts have expressed trepidation over whether this broader
conception of bad faith applies outside the context of a regulatory body (see Leclair v. Ontario
(Attorney General) (2009), 182 A.C.W.S. (3d) 70 (ONSC), at para. 16), other Ontario courts
have applied it in the context of negligence claims that involve a good faith immunity provision:
see Sparks (Litigation Guardian of) v. Ontario, 2010 ONSC 4234, 191 A.C.W.S. (3d) 738; and
Aspden v. Family and Children's Services Niagara, 2015 ONSC 1297, 49 C.C.L.T. (4th) 318.

[74] In Sparks, at para. 24, Allen J. outlined the necessary components to make out the
broadened test for bad faith:

Applying the newer concept of bad faith I therefore conclude that whether a reasonable

cause of action in bad faith is disclosed should be governed by the following principles:

reckless conduct can amount to bad faith;

bad faith can be inferred by inexplicable conduct;

c. bad faith can be presumed from a fundamental breakdown of the orderly exercise
of authority;

d. where a victim is unable to present direct evidence of bad faith, no more is

required than the introduction of facts that amount to circumstantial evidence

of bad faith.

& e

[75] Assuming this broader conception of bad faith is sufficient to vitiate the immunity
afforded to coroners under s. 53 of the Act, the plaintiffs submit the following facts to support

their claim:

1. Dr. Aniol made the deliberate decision not to travel to Sandy Lake First Nation for the

purpose of his investigation following Brody’s death;

2. Dr. Aniol deliberately failed to consult with Dr. Wilson prior to allowing Brody’s body to

be released for autopsy in Kenora;
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3. Dr. Aniol made the deliberate decision not to collect detailed information from the

medical staff at the Sandy Lake First Nation nursing station;
4. Dr. Aniol determined that an inquest was not required;

5. Dr. Aniol failed in his duty to communicate with Brody’s family as to the investigation

into Brody’s death;

6. Dr. Aniol directed police officers to visit the Keno/Meekis family home to make

observations regarding drugs and alcohol in the home following Brody’s death;

7. When making the above noted decisions, Dr. Aniol unjustifiably discriminated against

the Keno/Meekis family on the bases of race, ethnic origin, and on-reserve residency; and

8. Drs. Wilson and Huyer deliberately failed to direct Dr. Aniol to attend in Sandy Lake
First Nation, failed to direct Dr. Aniol to communicate with Brody’s family, and failed to
ensure that Dr. Aniol obtained detailed information from the Sandy Lake First Nation

nursing station staff.

[76] As with the claim for misfeasance in public office, in my opinion, the facts pleaded
simply cannot support the assertions set out in the amended statement of claim. All of the factual
breaches that the plaintiffs assert as evidence of serious carelessness or recklessness fall within
the discretionary decision making authority afforded to coroners under the Act. The Act provides
an investigating coroner with the discretion to determine how best to conduct his or her
investigation, pursuant to ss. 16(1)-(2), as long as that coroner meets his or her statutory

obligations under s. 15(1).

[77] The plaintiffs emphasize that Dr. Aniol did not follow the Guidelines, which state, at Ch.
4 pp. 9-11, that “[w]henever the investigating coroner does not attend a scene, the Regional
Supervising Coroner should be consulted” and “this should be noted and the reasons documented
in the narrative.” In non-urban areas “where the travel time to the death scene exceeds 60

minutes,” which is applicable in this case:
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Investigating Coroners should attend at all death scenes, where the apparent means of

death is homicide or suicide, or where the deceased is a child less than 19 years of age

or,

where unable to attend at these scenes, should call the [Regional Supervising Coroner| and

review the circumstances of the death prior to the body being released from the scene.

Investigating Coroners should attend at accidental death scenes when police at the scene

specifically request assistance from the Coroner

or,

where unable to attend at these scenes, should call the RSC and review the circumstances

of the death prior to the body being released from the scene.
[78] These Guidelines are qualified by the following preamble, at p. 9:

The Investigating Coroner’s presence at a death scene is critical when the apparent means
of death is homicide or suicide, but is also extremely important for the investigation of
apparent accidental or natural deaths. The distance traveled to get to a death scene, must
however, be considered so that application of these guidelines is both reasonable and

practical.

[79] The Guidelines provide parameters for conducting investigations, but given that the
Guidelines use the word “should,” they are permissive and must be considered in the context of
the preamble. Notably, the Guidelines must be applied in a reasonable and practical manner,
especially when travel distance is a factor. As with the discretionary authority outlined in the
Act, the Guidelines do not mandate that Dr. Aniol was legally required to attend at the scene or

contact the Regional Supervising Coroner as alleged in the amended statement of claim.

[80] Dr. Aniol’s conduct, and Drs. Wilson and Huyer’s conduct in their supervisory capacity,
fell within what is legally prescribed by the Act and the Guidelines. As such, their conduct was

not reckless or inexplicable. A simple explanation is that the Act and the Guidelines allow the
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conduct that the plaintiffs impugn. Despite the recommendation that, in the normal course, an
investigating coroner “should” attend the scene, the Coroners’ conduct in the case at bar falls
within the orderly exercise of authority because the Guidelines provide a range of acceptable,
discretionary conduct. The plaintiffs plead no circumstantial evidence of bad faith beyond the
bare assertion that Dr. Aniol’s decision making process was motivated by discrimination and the
fact that Dr. Aniol instructed police to attend at the Keno/Meekis family home. This fact in
isolation is insufficient to support an inference of bad faith as the investigating coroner does have
the authority to engage local police: s. 9(1) of the Act. The plaintiffs plead no other facts to
support an inference of bad faith.

(ii) Ontario

[81] In Leclair v. Ontario (Attorney General) (2008), 93 O.R. (3d) 131 (ONSC), at para. 19,
affirmed in Leclair v. Ontario (Attorney General), 2009 ONCA 471, 178 A.C.W.S. (3d) 289,
Pedlar J. found that an investigating coroner is not a servant or agent of the Crown, and
therefore, the Crown cannot be vicariously liable for torts committed by an investigating coroner
pursuant to s. 5(4) of the Proceedings Against the Crown Act. Coroner’s exercise independent
statutory authority: at para. 24. I find that the Crown cannot be vicariously liable for Dr. Aniol’s

actions.

[82] While the defendants concede that the Crown can be held liable for Drs. Wilson and
Huyer’s conduct in their capacity as Regional Supervising Coroner and Chief Coroner of
Ontario, given that the facts pleaded cannot possibly establish that any of the Coroners were
seriously careless or reckless under the broadened conception of bad faith, the negligence claim

has no reasonable prospect of success.

[83] As a result, the claim alleging negligent supervision is struck by reason of s. 53 of the

Act.

ISSUE 3: Do the Defendants owe the Plaintiffs a Private Law Duty of Care?

The Defendants’ Position
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[84] The defendants submit that the Coroners do not owe a private law duty of care to the
plaintiffs. The defendants submit that the relationship between the plaintiffs and the Coroners has
not previously been recognized as giving rise to a private law duty of care. The defendants
further contend that this relationship does not give rise to a private law duty of care pursuant to

the Anns/Cooper test.

[85] The defendants submit that, under the legislative scheme, the Coroners owe a duty of care
to the public at large and not to the plaintiffs. The defendants contend that the plaintiffs fail to
allege any direct interactions between the Chief Coroner, the Regional Supervising Coroner, and
the plaintiffs that could create sufficient proximity to ground a prima facie duty of care as

required at the first stage of the Anns/Cooper analysis.

[86] If the claim in negligence is not struck at the first stage of the Anns/Cooper analysis, the
defendants submit that, pursuant to the second stage of the test, there are strong policy reasons

for negating a private law duty of care in these circumstances.

[87] The defendants suggest that the imposition of a private law duty of care on the facts
pleaded would:

1. Create an unreasonable and undesirable burden on coroners that would interfere with

decision making in the public interest;
2. Hamper the legislated purpose of the Act, and
3. Further complicate rather than motivate decision making in the public interest.
The Plaintiffs’ Position

[88] The plaintiffs acknowledge that a private law duty of care in relation to an investigating
coroner, a Regional Supervising Coroner, or a Chief Coroner and the family members of a
deceased person has not yet been recognized in Ontario. The plaintiffs assert that the novelty of

their claim is not a reason to strike it.
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[89] The plaintiffs submit that the application of the Anns/Cooper test to the facts of the case
at bar justify the imposition of a duty of care owed by the defendants to the plaintiffs. The
plaintiffs submit that the facts disclose a relationship of sufficient proximity between the
plaintiffs and defendants such that it was reasonably foreseeable that the Coroners’ acts and
omissions would cause harm to the plaintiffs. As a result, the plaintiffs argue, a prima facie duty
of care arises. The plaintiffs suggest that there are no policy reasons for not recognizing this

prima facie duty of care.
[90] The plaintiffs submit that it was reasonably foreseeable that:

1. The Coroners failure to communicate with the plaintiffs would compound the trauma

they experienced as a result of Brody’s sudden death;

2. Dr. Aniol’s failure to attend the death scene would compromise the efficacy of his
investigation and cause emotional and psychological harm to the family by suggesting

that their child is less worthy than others; and

3. A negligent death investigation could cause harm to the family members of the deceased

child by inadvertently and improperly implicating them in the child’s death.

[91] The plaintiffs submit that both the unique relationship between an investigating coroner
and the family members of the deceased as well as and the relationship between Supervising
Coroners and the family members are close and direct enough to establish the required proximity

such that a prima facie duty of care should be recognized in this case.

[92] The plaintiffs submit that the policy reasons advanced by the defendants in support of

their submission that a duty of care should not be recognized are speculative at best.

Discussion

[93] If I am incorrect in my determination that s. 53 of the Act applies, I must consider
whether the defendants owe the plaintiffs a private law duty of care under the Anns/Cooper test.

Given that the plaintiffs acknowledge that the negligence claim against the Coroners
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contemplates a novel duty of care, it is necessary to consider both stages of the Anns/Cooper test:

Cooper v. Hobart, 2001 SCC 79, [2001] 3 S.C.R. 537, at para. 39.

[94] In order to establish a duty of care, the Supreme Court has outlined the following

considerations, as described in Cooper v. Hobart, at para. 30:

... At the first stage of the Anns test, two questions arise: (1) was the harm that occurred
the reasonably foreseeable consequence of the defendant's act? and (2) are there reasons,
notwithstanding the proximity between the parties established in the first part of this test,
that tort liability should not be recognized here? The proximity analysis involved at the
first stage of the Anns test focuses on factors arising from the relationship between the
plaintiff and the defendant. These factors include questions of policy, in the broad sense of
that word. If foreseeability and proximity are established at the first stage, aprima
facie duty of care arises. At the second stage of the Annus test, the question still remains
whether there are residual policy considerations outside the relationship of the parties that
may negative the imposition of a duty of care. It may be ... that such considerations will
not often prevail. However, we think it useful expressly to ask, before imposing a new duty
of care, whether despite foreseeability and proximity of relationship, there are other policy

reasons why the duty should not be imposed.

[95] In Imperial Tobacco, the Supreme Court considered the role that legislation should play
when a court determines if a government actor owes a prima facie duty of care. MacLachlin C.J.,
writing for the court, considered this question in the context of a motion to strike and noted that
there are two types of situations that often arise. In the first kind of case, “the statute itself creates
a private relationship of proximity giving rise to a prima facie duty of care”: at para. 44. The
second situation occurs “where the proximity essential to the private duty of care is alleged to
arise from a series of specific interactions between the government and the claimant;” that is “the
government has, through its conduct, entered into a special relationship with the plaintiff
sufficient to establish the necessary proximity for a duty of care™: at para. 45. McLachlin C.J.

notes, at para. 47:
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... On one hand, where the sole basis asserted for proximity is the statute, conflicting
public duties may rule out any possibility of proximity being established as a matter of
statutory interpretation. On the other, where the asserted basis for proximity is grounded in
specific conduct and interactions, ruling a claim out at the proximity stage may be difficult.
So long as there is a reasonable prospect that the asserted interactions could, if true, result
in a finding of sufficient proximity, and the statute does not exclude that possibility, the
matter must be allowed to proceed to trial, subject to any policy considerations that may

negate the prima facie duty of care at the second stage of the analysis. [Citation omitted. |

[96] Pursuant to the plaintiffs” submissions, I must consider whether this case engages either

situation.
(i) Reasonable Foreseeability and Proximity

[97] The plaintiffs argue that it was reasonably foreseeable that psychological injury would
result from Dr. Aniol’s failure to communicate with the Keno/Meekis family and his failure to
attend the scene. They also submit that it was reasonably foreseeable that a negligent
investigation could inadvertently implicate the family in their child’s death. Given that the
investigating coroner’s duties arise directly from the Act, it is essential to consider reasonable
foreseeability and proximity within the context of the statutory scheme. In Imperial Tobacco, at
para. 44, McLachlin C.J. notes that “it may be difficult to find that a statute creates sufficient
proximity to give rise to a duty of care.” This is particularly the case where the statute is aimed at
public goods or “if the recognition of a private law duty would conflict with the public
authority's duty to the public”: at para. 44. McLachlin C.J., explains that "[w]here an alleged
duty of care is found to conflict with an overarching statutory or public duty, this may constitute

a compelling policy reason for refusing to find proximity": at para. 44.

[98] Under the Act, the Chief Coroner’s duty is to the public as a whole, not to an individual:
Braithwaite v. Ontario (Attorney General) (2007), 88 O.R. (3d) 455 (Ont. Div. Ct.), at para. 34.
The coroner’s duty is to serve the public interest, not any private interests: Braithwaite, at para.

37; Jacko v. McLellan (2008), 247 O.A.C. 318 (Ont. Div. Ct.), at para. 17. Finding that coroners
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have a private law duty of care to a deceased person’s family would directly conflict with this

overarching duty to the public.

[99] The Act includes a good faith immunity clause, s. 53, which is emblematic of the
legislature’s intention. Section 53 does not protect coroners from seriously careless or reckless
behaviour, but the provision was clearly intended to protect coroners from liability for

negligence.

[100] As noted, the Act mandates that an investigating coroner answer the questions outlined
in ss. 15(1) and 31(1). An investigating coroner is not required to interact with the deceased’s
family over the course of the investigation at all. It is only once the investigation is complete that
the family can request a copy of the findings: s. 18(7). This is the extent to which the Act
contemplates a direct relationship between the coroner and the deceased’s family. While the
relationship is unique in the sense that family members are afforded the right to coronial
findings, it is not close and direct in that it is limited to an interaction that occurs after the
investigation is complete. This implies that the investigating coroner’s priority is the public at
large while the investigation is underway. Given that the plaintiffs take issue with the scope of
the investigation as Dr. Aniol was conducting it, the Act, by focusing on the public interest
during the investigation, forecloses the prospect of a duty of care to individual members of the

public.

[101] Even where the investigating coroner does interact directly with the deceased’s family,
something the Goudge Report, quoting the Office of the Chief Coroner, notes is a “key
component to the coroner’s role,” Vol. 3 at p. 561, any expectations on the part of the family,
representations by the coroner, or other interests — including any potential inadvertent effect on
other legal proceedings including criminal or child protection liability — must be considered
within the context of the statutory discretion afforded coroners under the Act: See Cooper v.

Hobart, at para. 34; Imperial Tobacco, at para. 45.

[102] Without foreclosing the possibility that close and direct contact between an investigating

coroner and a deceased person’s family during an investigation could give rise to a duty of care
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if the coroner was seriously careless or reckless, the facts in this case as pled cannot support the

conclusion that the Coroners owed the plaintiffs a duty of care.

[103] The plaintiffs claim that there was an expectation that Dr. Aniol communicate and
interact with them directly during the investigation, but ultimately the Act leaves this up to the
investigating coroner’s discretion. Again, the plaintiffs’ legal interests included only the right to
know the results of the investigation upon request. Outside of this, the legislation does not
contemplate any close or direct interaction between the investigating coroner and the deceased’s
family. The plaintiffs essentially argue that there should have been direct contact and the fact that
there was no contract between the plaintiffs and the Coroners is evidence of the Coroners’
negligence. Given that the Act does not require close and direct contact, a duty of care can only
arise from a series of specific interactions between the parties. Lack of contact cannot support a

duty of care where the duty can only arise from direct contact.

[104] Given the legislative context, I do not believe that, even if an investigating coroner does
communicate directly with the deceased’s family, this automatically creates a special relationship
sufficient to ground a duty of care. If anything, given that the Goudge Report emphasizes the
value of direct communication between the investigating coroner and the deceased’s family and
that there has traditionally been a lack of communication between investigating coroners and
individuals in remote First Nation communities, finding a duty of care based on direct interaction
alone would, in most cases, decrease the likelihood that investigating coroners will communicate

directly with families in the future.

[105] In my opinion, the legislative context does not contemplate a close and direct
relationship between a coroner and a deceased person’s family sufficient to create a private law
duty of care, and as there was no direct contact between the Coroners and the plaintiffs as

pleaded in the amended statement of claim, no special relationship exists between them.
(i) Residual Policy Considerations

[106] While I find that the plaintiffs have not established a duty of care on the first stage of the
Anns/Cooper test, in my opinion, the claim should be dismissed on the second stage as well.

Cooper v. Hobart, at para. 37, notes that, at the second stage of the test, the court is “not
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concerned with the relationship between the parties, but with the effect of recognizing a duty of
care on other legal obligations, the legal system and society more generally.” A reviewing court
should ask the following questions: “Does the law already provide a remedy? Would recognition
of the duty of care create the spectre of unlimited liability to an unlimited class? Are there other

reasons of broad policy that suggest that the duty of care should not be recognized?”: at para. 37.

[107] A Chief Coroner’s decision not to hold an inquest is subject to judicial review: Connelly
v. Ontario (Chief Coroner), 2013 ONSC 2874, 310 O.A.C. 357 (Ont. Div. Ct.), at para. 14.
While this remedy does not provide economic compensation for psychological injury, it can
include declatory relief and reconsideration of whether an inquest is warranted with the goal of

vindicating families who feel they were wronged by inadequacies in a coronial investigation.

[108] Also, while the claim at bar is specific as to a coroner’s liability for damages caused to a
deceased person’s family, the specter of unlimited liability does pose a potential risk to a
coroner’s overarching duty to the public given that coronial services are pervasive and effect
anyone facing the death of a friend or family member who falls within the investigative mandate

of the Act.

[109] In my opinion, the Coroners did not owe a private law duty of care to Brody’s family.
In turn, the claim for negligent supervision has no reasonable prospect of success and is therefore

struck.
ISSUE 4: Is Underfunding a Cause of Action?
The Defendants’ Position

[110] At para. 67 of the amended statement of claim, the plaintiffs allege that Ontario is
responsible for funding and providing death investigation services on First Nations communities

and that Ontario has failed to do so.

[111] The defendants submit that the law is clear that government policy decisions cannot
form the basis of a cause of action in common law unless they are for an improper purpose or

made in bad faith, neither of which have been pleaded.
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[112]  Further, the defendants submit that this claim is made against Ontario directly and that

the Ontario Crown is immune from claims in direct liability.

The Plaintiffs’ Position

[113] The plaintiffs did not acknowledge this issue in their written or oral submissions.

Discussion

[114] Based on the language the plaintiffs use in the amended statement of claim, it is unclear
whether they are asserting underfunding as an independent cause of action or simply asserting, as
a fact, that Ontario failed to fund and provide death investigation services on reserve. In any
event, the Ontario Court of Appeal has clearly stated that underfunding is not a cause of action:

Phaneuf'v. Ontario, 2010 ONCA 901, 104 O.R. (3d) 392, at para. 13.

[115] I therefore find that the claim for underfunding has no reasonable prospect of success

and is therefore struck.
ISSUE 5: The Constitutional Claim
[116] Section 15(1) of the Charter states:

Every individual is equal before and under the law and has the right to the equal protection
and equal benefit of the law without discrimination and, in particular, without
discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental

or physical disability.
[117] Section 24(1) of the Charter states:

Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or
denied may apply to a court of competent jurisdiction to obtain such remedy as the court

considers appropriate and just in the circumstances.

The Defendants’ Position

(i) Section 15 of the Charter
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[118] The defendants submit that, even on a generous reading of the claim, there are no facts
pleaded that suggest that the Coroners’ alleged conduct was discriminatory or had the effect of
treating the plaintiffs differently on the basis of their on-reserve residency or any other prohibited
ground. The defendants contend that the plaintiffs’ claim includes only an unsupported allegation
that the plaintiffs’ on-reserve status, race, or ethnic origin were the reasons for the Coroners’

alleged misconduct.
(ii) Section 24(1) of the Charter

[119] The defendants submit that, in Ernst v. Alberta Energy Regulator, 2017 SCC 1, [2017] 1
S.C.R. 3, the Supreme Court upheld the motion judge’s decision to strike a claim for Charter
damages against a quasi-judicial state actor in the face of a statutory immunity clause. The

defendants submit that Ernst is dispositive of the plaintiffs’ claim in this case.

[120] The defendants contend that Coroners are mandated to make quasi-judicial decisions
and that they benefit from common law and statutory immunity in order to preserve this decision

making ability.
The Plaintiffs’ Position
(i) Section 15 of the Charter

[121] The plaintiffs submit that the pleadings contain the factual basis required to support a

claim pursuant to s. 15 of the Charter, including:
1. The plaintiffs are Status Indians residing on Sandy Lake First Nation;

2. The Act provides a benefit, namely the provision of death investigation services to allow
families to understand how a loved one has died and to protect the public by making

recommendations for remedying systemic issues that contributed to the death in question;

3. The failure of the defendants to conduct a thorough investigation into Brody’s death,

including failing to attend the scene of his death, resulted in the failure to provide
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coronial services of a comparable quality to those provided to non-reserve residents of

Ontario; and

4. The Coroners’ failure to conduct a thorough death investigation perpetuates historical
disadvantages faced by First Nations people on reserves, including but not limited to,

systemic disadvantages resulting from inadequate health care services.
(ii) Section 24(1) of the Charter

[122] The plaintiffs submit that damages are an appropriate remedy in the case at bar as they
would provide compensation to the plaintiffs for harm caused to their respect and dignity as a
result of discriminatory treatment. The plaintiffs submit that Charter damages would further
serve to enhance public confidence in the efficacy of constitutional protection against
discrimination and help secure state compliance with the Charter in the future by deterring

discrimination in the provision of other on-reserve services.

[123] The plaintiffs submit that Ernst, relied upon by the defendants in support of their
submission that Charter damages are not an appropriate and just remedy against a quasi-judicial
state actor in the face of a statutory immunity clause, is distinguishable from this case. The
plaintiffs submit that the Coroners’ roles and functions were investigative and not adjudicative

such that they were not quasi-judicial decision makers.

Discussion
(i) Section 15 of the Charter

[124] In Québec (Attorney General) v. Alliance du personnel professionnel el technique de la
santé et des services sociaux, 2018 SCC 17, [2018] 1 S.C.R. 464, at para. 25, the Supreme Court

of Canada states:

... The test for a prima facie violation of s. 15 proceeds in two stages: does the impugned
law, on its face or in its impact, create a distinction based on enumerated or analogous
grounds; if so, does the law impose ‘burdens or denies a benefit in a manner that has the

effect of reinforcing, perpetuating, or exacerbating ... disadvantage.” [Citation omitted.]
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[125] In Kahkewistahaw First Nation v. Taypotat, 2015 SCC 30, [2015] 2 S.C.R. 548, Abella

J. elaborates, at paras. 19-20:

[126]

The first part of the s. 15 analysis therefore asks whether, on its face or in its impact, a law
creates a distinction on the basis of an enumerated or analogous ground. Limiting claims to
enumerated or analogous grounds, which “stand as constant markers of suspect decision
making or potential discrimination”, screens out those claims “having nothing to do with
substantive equality and helps keep the focus on equality for groups that are disadvantaged
in the larger social and economic context. Claimants may frame their claim in terms of one
protected ground or several, depending on the conduct at issue and how it interacts with the

disadvantage imposed on members of the claimant's group.

The second part of the analysis focuses on arbitrary — or discriminatory — disadvantage,
that is, whether the impugned law fails to respond to the actual capacities and needs of the
members of the group and instead imposes burdens or denies a benefit in a manner that has
the effect of reinforcing, perpetuating or exacerbating their disadvantage. [Citations

omitted.]

Abella J. goes on to explain that “[t]o establish a prima facie violation of s. 15(1), the

claimant must therefore demonstrate that the law at issue has a disproportionate effect on the

claimant based on his or her membership in an enumerated or analogous group™: at para. 21. This

analysis is predicated on the claimant showing that they have a right to the benefit they claim to

have been denied: Auron (Guardian ad litem of) v. British Columbia (Attorney General), 2004
SCC 78, [2004] 3 S.C.R. 657, at para. 3.

[127]

The plaintiffs do not challenge the provisions of the Act. They challenge the Coroners’

conduct in administering coronial services pursuant to their statutory authority under the Act.

The enumerated and analogous grounds at issue are race and on-reserve residency.

[128]

The plaintiffs claim they have a right to coronial services that are comparable to those

provided to other off-reserve members of the public. The plaintiffs assert that, because Dr. Aniol

did not attend the scene, did not communicate with the deceased’s family, and did not properly

investigate the nursing station staff, this equates to a distinction in law under s. 15.



38
Meekis v. Ontario (AG) Reasons on Motion
Court File No: CV-16-300 Justice J. S. Fregeau

33

[129] As previously noted, the Act does not require the investigating coroner to attend the
scene, communicate with the deceased’s family, or interview particular individuals as part of his
or her investigation. Properly characterized, the plaintiffs claim that they have a right to
comparable coronial services, which must include these particular procedural outcomes as part of

the investigation.

[130] Based on a plain reading of the Act, the plaintiffs have no legal right to a particular
outcome when a coroner makes a discretionary, procedural decision over the course of the
coronial investigation. The procedural decisions involved in an investigation, including the
decision to inspect the place in which the deceased person was prior to his or her death, are
discretionary pursuant to ss. 16(1) and (2), and therefore, the plaintiffs cannot found a s. 15 claim
on being denied a benefit to which they are not legally entitled. A deceased person’s family

members do not have a legal right to the specific process of a coronial investigation.

[131] As in Auton, the plaintiffs’ discrimination claim is based on the erroneous assumption
that the Act provides the benefit claimed: at para. 3. It does not. The lack of a benefit equally
distributed cannot ground a claim under s. 15(1). Put another way, “[t]here can be no

administrative duty to distribute non-existent benefits equally”: Aufon, at para. 46.

[132] While discretionary decisions by state actors must conform to the Charter, Doré c.
Québec (Tribunal des professions), 2012 SCC 12, [2012] 1 S.C.R. 395, at para. 24, the only fact
alleged in the amended statement of claim to support discrimination, outside of the bare assertion
that Dr. Aniol was motivated by bias, is that he ordered the local police to attend at the
Keno/Meekis family home following Brody’s death. This, in isolation, is insufficient to ground a
Charter claim given that s. 9(1) of the Act gives the investigating coroner the discretion to

engage local police to conduct aspects of the investigation.

[133] As aresult, I find that there is no distinction in the way the Coroners provided coronial
services and, as this is an essential element of a s. 15 Charter claim, it has no reasonable

prospect of success. The plaintiffs’ s. 15 Charter claim is therefore struck.

(ii) Section 24(1) of the Charter
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[134] The plaintiffs do not argue that s. 53 of the Act is unconstitutional. Assuming that the
Coroners are not protected by the good faith immunity clause and that the plaintiffs have made
out their s. 15 Charter claim, the issue becomes whether the plaintiffs are entitled to damages
pursuant to s. 24(1) of the Charter. If s. 53 does apply, the plaintiffs’ claim for Charter damages
is barred: Ernst, at para. 21. Even if T am wrong in finding that s. 53 does apply and that the
plaintiffs’ s. 15 Charter claim has no reasonable prospect of success, in my opinion, this is not a
case where I would grant Charter damages pursuant to s. 24(1) and the criteria outlined by the

Supreme Court in Ward v. Vancouver (City), 2010 SCC 27, [2010] 2 S.C.R. 28.

[135] In Ward, McLachlin C.J. emphasizes that a Charter damages award must further the
general objects of the Charter, at para. 25, and notes, at paras. 31 and 33:

... [D]amages under s. 24(1) of the Charter are a unique public law remedy, which may
serve the objectives of: (1) compensating the claimant for loss and suffering caused by the
breach; (2) vindicating the right by emphasizing its importance and the gravity of the
breach; and (3) deterring state agents from committing future breaches. Achieving one or
more of these objects is the first requirement for "appropriate and just" damages under s.

24(1) of the Charter.

However, even if the claimant establishes that damages are functionally justified, the state
may establish that other considerations render s. 24(1) damages inappropriate or unjust. A
complete catalogue of countervailing considerations remains to be developed as the law in
this area matures. At this point, however, two considerations are apparent: the existence of

alternative remedies and concerns for good governance.

[136] In Ernst, Cromwell J., writing for a majority of the Supreme Court, explains that judicial
review can provide redress for Charter breaches, and a statutory immunity clause cannot bar

access to judicial review: at para. 33. Cromwell J. provides further detail, at paras. 35-37:

First, judicial review can provide substantial and effective relief against

alleged Charter breaches by a quasi-judicial and regulatory board like this one. The facts
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of this case strikingly illustrate the utility of the remedy of judicial review. The basis of
Ms. Ernst's complaint is that the Board abused its discretion and breached the Charfer by
refusing to deal with her. If that claim were established in the context of judicial review, a
superior court could set aside the directive which Ms. Ernst alleges was issued to stop
interaction with her and could order corrective action. Such orders would go a long way

towards vindicating Ms. Ernst's Charfer rights.

Moreover, judicial review would in all likelihood provide vindication in a much more
timely manner than an action for damages ... While an application for judicial review
would not have led to an award of damages, it might well have addressed the breach much
sooner and thereby significantly reduced the extent of its impact as well as vindicated Ms.
Ernst's Charter right to freedom of expression. Finally, judicial review would have
provided a convenient process to clarify what the Charter required of the Board. That sort

of clarification plays an important role in preventing similar future rights infringements.

Thus, judicial review of the Board's decisions and directives has the potential to provide
prompt vindication of Charter rights, to provide effective relief in relation to the Board's
conduct in the future, to reduce the extent of any damage flowing from the breach, and to
provide legal clarity to help prevent any future breach of a similar nature. While the
remedies available under judicial review do not include Charter damages, Ward directs us

to consider the existence of alternative remedies, not identical ones: para. 33.

[137] While Cromwell J. distinguishes between cases involving administrative tribunals
protected by an absolute immunity clause and cases where the government actor is subject to an
elevated liability threshold, at para. 38, he explains that “the contours of liability must be
considered in the context of, among other things, the particular state actor, having regard to the
nature of the duties, the potential availability of other remedies and general principles of
liability”: at para. 39. The immunity clause at issue in Ernst was “absolute and unqualified”: at
para. 70. Section 53 of the Act contemplates immunity only for individuals who administer the
Act in good faith. It is important to note that, unlike the exercise of core prosecutorial discretion,

which is immune from judicial review (Henry v. British Columbia (Attorney General), 2015
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SCC 24, [2015] 2 S.C.R. 214, at para. 49), as noted previously, the Chief Coroner’s decision not

to order an inquest is subject to judicial review: Connelly v. Ontario (Chief Coroner), at para. 14.

[138] I do not read Ernst as dispositive of the issue of whether Charter damages should ever
be awarded against an investigating coroner for Charter breaches that are not protected by s. 53.
Ernst dealt exclusively with a regulatory board acting in a quasi-judicial manner. The board
enjoyed the protection of a broadly worded statutory immunity clause. Section 53 contemplates a
heightened liability threshold. It is qualified. It is not absolute. Coroners exercising discretion
pursuant to the authority granted by the Act function both quasi-judicially and in an investigative

capacity.

[139] Ultimately, while I find that Charter damages can further the objectives of
compensation, vindication, and deterrence in the plaintiffs’ case, I also find that judicial review
would provide an alternative remedy sufficient to vindicate the plaintiffs’ Charter claim as
alleged in the amended statement of claim. The plaintiffs’ claim focuses on the means of the
coronial investigation and that the Coroners did not recommend an inquest. This is the alleged
source of the plaintiffs’ damages. As a remedy pursuant to judicial review, a court can order
corrective action. Notably, a court can order that an inquest take place. This would go a long way
towards compensating and vindicating the plaintiffs for alleged inadequacies in the coronial

investigation.

[140] Judicial review would also provide a convenient process to clarify what
the Charter required of the Coroners throughout the investigation and the discretionary decision
making process. This sort of clarification plays an important role in preventing similar future
rights infringements. Finally, judicial review might well have addressed the breach much sooner
and thereby significantly reduced the extent of the breach’s impact on the plaintiffs as well as

vindicate their right to equal treatment under the law pursuant to s. 15.

[141] For all of these reasons, I find that the claim for Charter damages pursuant to s. 24(1)

has no reasonable prospect of success and is therefore struck.

ISSUE 6: The Honour of the Crown
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The Defendants’ Position

[142] The plaintiffs have pleaded that the honour of the Crown was engaged and breached by
the defendants. The defendants submit that the claim does not plead facts or legal obligations that
engage the honour of the Crown and that, in any event, the honour of the Crown is not a stand-

alone cause of action and does not give rise to legal obligations in and of itself.
The Plaintiffs’ Position

[143] The plaintiffs acknowledge that breach of the honour of the Crown is not itself a cause
of action. The plaintiffs’ position is that the honour of the Crown gives rise to duties, the breach
of which can form a cause of action. The plaintiffs submit that the claim regarding the honour of
the Crown should not be struck because a generous reading of the pleadings shows that they are
capable of supporting a claim for a novel cause of action: breach of the duty not to discriminate

contrary to the honour of the Crown.

Discussion

[144] The parties agree that the honour of the Crown is not a cause of action in itself:
Manitoba Métis Federation Inc. v. Canada (Attorney General), 2013 SCC 14, [2013] 1 S.C.R.
623, at para. 73. The question is whether the honour of the Crown gives rise to a duty not to

discriminate. McLachlin C.J. notes in Métis Federation, at para. 73:

[T]he honour of the Crown has been applied in at least four situations:

(1) The honour of the Crown gives rise to a fiduciary duty when the Crown assumes
discretionary control over a specific Aboriginal interest;

(2) The honour of the Crown informs the purposive interpretation of s. 35 of
the Constitution Act, 1982, and gives rise to a duty to consult when the Crown
contemplates an action that will affect a claimed but as of yet unproven Aboriginal interest;

(3) The honour of the Crown governs treaty-making and implementation ... leading to
requirements such as honourable negotiation and the avoidance of the appearance of sharp
dealing; and

(4) The honour of the Crown requires the Crown to act in a way that accomplishes the
intended purposes of treaty and statutory grants to Aboriginal peoples. [Citations omitted. ]
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[145] When determining whether the honour of the Crown applies in a given situation, it is

important to keep in mind the following, as McLachlin C.J. explains, at para. 72:

[T]he obligation must be explicitly owed to an Aboriginal group. The honour of the Crown
will not be engaged by a constitutional obligation in which Aboriginal peoples simply have
a strong interest. Nor will it be engaged by a constitutional obligation owed to a group
partially composed of Aboriginal peoples. Aboriginal peoples are part of Canada, and they
do not have special status with respect to constitutional obligations owed to Canadians as a
whole. But a constitutional obligation explicitly directed at an Aboriginal group invokes its

"special relationship" with the Crown. [Citations omitted. ]

[146] The claim, as pleaded, contemplates a novel cause of action for discrimination arising
out of the Crown’s duty to treat Aboriginal people honourably. The pleadings state that, through
the provision of coronial services, the Crown treated the plaintiffs differently on the basis of their
indigeneity, which deprived them of comparable coronial services. This claim does not involve a
situation where the Crown has assumed discretionary control over an Aboriginal interest. It does
not engage s. 35 or involve a purposive interpretation of s. 35. It does not involve treaty-making,

treaty implementation, or the intended purposes of a treaty or statutory grant.

[147] As noted in R. v. Kokopenace, 2015 SCC 28, [2015] 2 S.C.R. 398, at para. 99, “not all
interactions between the Crown and Aboriginal peoples engage the honour of the Crown.” The
right not to be discriminated against is a constitutional obligation the Crown owes to all
Canadians pursuant to s. 15 of the Charter. The provision of coronial services and the
obligations that arise under the Act are not directed at a specific Aboriginal group. A coroner’s

duty is to the public as a whole: Braithwaite, at para. 37; Jacko, at para. 17.

[148] In my opinion, on a generous reading, the plaintiffs’ claim alleging discrimination
cannot support a novel cause of action arising out of the honour of the Crown. The facts
supporting this claim and the obligations that the plaintiffs claim the Coroners’ breached are

indistinguishable from those pleaded as part of their s. 15 Charter claim.
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[149] As a result, the plaintiffs’ claim arising out of the honour of the Crown has no

reasonable prospect of success and is therefore struck.
ISSUE 7: Damages

The Defendants’ Position

[150] The defendants argue that the plaintiffs’ claims are not compensable at law. The
defendants submit that the Coroners had no part in Brody’s death and that, as a result, the
plaintiffs’ claims for damages for added grief and mental distress resulting from the coronial

investigation have no reasonable prospect of success.

The Plaintiffs’ Position

[151] The plaintiffs argue that their claim for damages resulting from the Coroners’ acts or

omissions are compensable psychological injuries as pleaded in the amended statement of claim.

Discussion

[152] The plaintiffs claim the following damages in the amended statement of claim:

1. Depression
. Anxiety
iii. Nervousness and irritability
iv. Post-traumatic stress
V. Embarrassment and feelings of humiliation and shame
vi. Mood disorders and
Vil. Insomnia and sleep disturbances.

[153] In Wellington v. Ontario, 2011 ONCA 274, 105 O.R. (3d) 81, at para. 31, Sharpe J.A.

states that “[c]laims for added grief and mental distress are compensable only in exceptional

cases.”

[154] More recently, in Saadati v. Moorhead, 2017 SCC 28, [2017] 1 S.C.R. 543, the Supreme
Court has clarified the requisite factual basis for awarding damages for psychological injury.

Brown J. explains, at para. 2:
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This Court has, however, never required claimants to show a recognizable psychiatric
illness as a precondition to recovery for mental injury. Nor, in my view, would it be
desirable for it to do so now. Just as recovery for physical injury is not, as a matter of law,
conditioned upon a claimant adducing expert diagnostic evidence in support, recovery
for mental injury does not require proof of a recognizable psychiatric illness. This and
other mechanisms by which some courts have historically sought to control recovery for
mental injury are, in my respectful view, premised upon dubious perceptions of psychiatry
and of mental illness in general, which Canadian tort law should repudiate. Further, the
elements of the cause of action of negligence, together with the threshold stated by this
Court in Mustapha v. Culligan of Canada Ltd., 2008 SCC 27, [2008] 2 S.CR. 114
(S.C.C.), at para. 9, for proving mental injury, furnish a sufficiently robust array of
protections against unworthy claims. I therefore conclude that a finding of legally
compensable mental injury need not rest, in whole or in part, on the claimant proving a

recognized psychiatric illness.

[155] On ar. 21 motion to strike, the court must assume all facts as pleaded are true. The
plaintiffs plead that the above noted damages arose as a result of the Coroners’ actions. While
causation would likely be a contentious issue at trial given that the Coroners’ actions are alleged
to have exacerbated, but not initially caused the plaintiffs’ psychological injuries, a r. 21 motion

is not about evidence or causation: Imperial Tobacco, at para. 22,

[156] In my opinion, assuming the facts as pleaded are true, the plaintiffs’ damages are
potentially compensable at law. However, as I have found that none of the plaintiffs’ claims
giving rise to these damages have a reasonable prospect of success, their claim for damages as

relief must therefore also_be struck.
ISSUE 8: Rule 25.11(c) and Leave to Amend
The Defendants’ Position

[157] Finally, the defendants submit that the amended statement of claim should be struck out

as abuse of the court’s process pursuant to r. 25.11(c) for making unsupported allegations of bad
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faith, malice, and intentional wrongdoing and for failing to plead material facts to support the

claims for misfeasance in public office, negligent supervision, and breach of s. 15 of the Charter.

[158] The defendants also note that the plaintiffs have already amended their statement of
claim once, and as a result, the plaintiffs should be presumed to have already pled any grounds

that exist to support their claims. The defendants urge me to deny the plaintiffs leave to amend.

The Plaintiffs’ Position

[159] The plaintiffs argue that, under r. 25.11(c), the court may strike all or part of a pleading
on the ground that it is an abuse of process. They submit that the doctrine of abuse of process
exists to prevent the misuse of court procedure “in a way that would be manifestly unfair to a
party to the litigation ... or would in some other way bring the administration of justice into
disrepute”: Toronto (City) v. C.U.P.E., Local 79, 2003 SCC 63, [2003] 3 S.C.R. 77, at para. 37.
The plaintiffs argue that, if I strike their pleadings, I should grant them leave to amend and in

doing so there would not be an abuse of process.

Discussion

[160] In C.UP.E., Local 79, at para. 35, the Supreme Court emphasizes that “[jludges have an
inherent and residual discretion to prevent an abuse of the court's process.” Arbour J., writing for

the majority, explains, at para. 43:

... In all of its applications, the primary focus of the doctrine of abuse of process is the
integrity of the adjudicative functions of courts. Whether it serves to disentitle the Crown
from proceeding because of undue delays or whether it prevents a civil party from using
the courts for an improper purpose, the focus is less on the interest of parties and more on
the integrity of judicial decision making as a branch of the administration of justice.

[Citations omitted.]

[161] In Mitchinson v. Baker, 2015 ONCA 623, 128 O.R. (3d) 220, at para. 15, relying on the
ruling in C.U.P.E., Local 79, the Ontario Court of Appeal “explains that the doctrine of abuse of

process is discretionary and not confined to set categories. The general purpose of the doctrine is



47
Meekis v. Ontario (AG) Reasons on Motion
Court File No: CV-16-300 Justice J. S. Fregeau

42

to bar proceedings that are inconsistent with public policy considerations such as finality, judicial

economy, consistency of results, and the integrity of the justice system.”

[162] 1 have found that the plaintiffs’ claims for misfeasance in public office, negligent
supervision, and discrimination pursuant to s. 15 of the Charter have no reasonable prospect of
success. I have also found that their claims for underfunding and discrimination arising from the
honour of the Crown are not independent causes of action and therefore have no reasonable

prospect of success. The plaintiffs urge me to allow them leave to amend.

[163] I have struck the plaintiffs’ claims because the pleadings fail to establish a sufficient
factual basis to support any of the causes of action alleged. These are not minor deficiencies that
further amendments can remedy. The underlying legal foundations of the claims proceed on an
erroneous interpretation of the Coroners’ statutory obligations under the Act. Amendments, even
with further factual submissions, cannot support the plaintiffs’ claims. To allow the plaintiffs
leave to amend would be inconsistent with judicial economy and the integrity of the justice

system.
[164] For these reasons, I strike the plaintiffs’ claims without leave to amend.

COSTS

[165] The defendants have been wholly successful on this motion. If the parties cannot agree
on the costs of the motion, they shall file written submissions as to costs, not to exceed five
pages, exclusive of their respective Bills of Costs. The defendants’ costs submissions shall be
filed within 14 days of the release of these Reasons; the plaintiffs” within 7 days thereafter. If
costs submissions are not filed within this timeframe, costs of the motion shall be deemed to

have been settled.

rd

- (7. o

Phe Héq;Mmtice J.S. Fregeau

==

Released: April 15,2019



Released: April 15,2019

48

CITATION: Meekis v. Ontario (AG), 2019 ONSC 2370

COURT FILE NO.: CV-16-300
DATE: 2019-04-15

FRASER MEEKIS, WAWASAYSCA KENO,
RICHARD RAE, MICHAEL LINKLATER,
TYSON WREN an infant under the age of 18 years
by his litigation guardian FRASER MEEKIS,
BRAYDEN MEEKIS an infant under the age of 18
years by his litigation guardian FRASER MEEKIS,
ZACHARY MEEKIS an infant under the age of 18
years by his litigation guardian FRASER MEEKIS,
and MAKARA MEEKIS an infant under the age of
18 years by her litigation guardian FRASER
MEEKIS

Plaintiffs/Responding Parties

- and-

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO, WOJCIECH ANIOL,
INVESTIGATING CORONER, MICHAEL
WILSON, REGIONAL SUPERVISING
CORONER, DIRK HUYER, CHIEF CORONER
FOR ONTARIO

Defendants/Moving Parties

REASONS ON MOTION

Fregeau J.






Court File No.: C66971

COURT OF APPEAL FOR ONTARIO

BETWEEN:

FRASER MEEKIS, WAWASAYSCA KENO, RICHARD RAE,
MICHAEL LINKLATER, TYSON WREN an infant under the
age of 18 years by his litigation guardian FRASER MEEKIS,
BRAYDEN MEEKIS an infant under the age of 18 years by his
litigation guardian FRASER MEEKIS, TRENTON MEEKIS an
infant under the age of 18 years by his litigation guardian
FRASER MEEKIS, ZACHARY MEEKIS an infant under the
age of 18 years by his litigation guardian FRASER MEEKIS,
and MAKARA MEEKIS an infant under the age of 18 years by
her litigation guardian FRASER MEEKIS

-and-

Plaintiffs
(Appellant)

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO, WOJCIECH ANIOL,
INVESTIGATING CORONER, MICHAEL WILSON, REGIONAL SUPERVISING

CORONER, DIRK HUYER, CHIEF CORONER FOR ONTARIO

Defendants

(Respondents on Appeal)

FACTUM OF THE APPELLANTS

April 27, 2021 Julian N. Falconer (LSO #29465R)
Molly Churchill (LSO # 72510P)

Falconers LLP
Barristers-at-Law

10 Alcorn Avenue, Suite 204
Toronto, ON M4V 3A9

Tel:  (416) 964-0495
Fax: (416) 929-8179
Email: julianf@falconers.ca
Email: mollyc@falconers.ca

Lawyers for the Appellants


mailto:julianf@falconers.ca
mailto:mollyc@falconers.ca

37

Schedule “B”

A. CORONERS ACT, R.S.0. 1990, c. C.37 [version in force between July 1,
2012 and May 9, 2017]

Appointment of coroners

3. (1) The Lieutenant Governor in Council may appoint one or more legally qualified medical
practitioners to be coroners for Ontario who, subject to subsections (2), (3) and (4), shall hold
office during pleasure. R.S.0. 1990, c. C.37, s. 3 (1).

Tenure
(2) A coroner ceases to hold office on ceasing to be a legally qualified medical practitioner. 2005,
c.29,s. 2.

Chief Coroner to be notified
(3) The College of Physicians and Surgeons of Ontario shall forthwith notify the Chief Coroner
where the licence of a coroner for the practice of medicine is revoked, suspended or cancelled.
R.S.0. 1990, c. C.37,s. 3(3).

Resignation
(4) A coroner may resign his or her office in writing. R.S.0. 1990, c. C.37, s. 3 (4).

Chief Coroner and duties
4. (1) The Lieutenant Governor in Council may appoint a coroner to be Chief Coroner for Ontario
who shall,
(a) administer this Act and the regulations;
(b) supervise, direct and control all coroners in Ontario in the performance of their duties;
(c) conduct programs for the instruction of coroners in their duties;
(d) bring the findings and recommendations of coroners’ investigations and coroners’ juries to
the attention of appropriate persons, agencies and ministries of government;
(e) prepare, publish and distribute a code of ethics for the guidance of coroners;
(F) perform such other duties as are assigned to him or her by or under this or any other Act or
by the Lieutenant Governor in Council. R.S.O. 1990, c. C.37, s. 4 (1); 2009, c. 15, s. 2
1, 2).

Regional coroners
5. (1) The Lieutenant Governor in Council may appoint a coroner as a regional coroner for such
region of Ontario as is described in the appointment. R.S.0. 1990, c. C.37,s. 5 (1).
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Duties

(2) A regional coroner shall assist the Chief Coroner in the performance of his or her duties in the
region and shall perform such other duties as are assigned to him or her by the Chief Coroner.
R.S.0. 1990, c. C.37,s.5(2).

Oversight Council

8. (1) There is hereby established a council to be known in English as the Death Investigation
Oversight Council and in French as Conseil de surveillance des enquétes sur les déces. 2009, c. 15,
S. 4.

Membership
(2) The composition of the Oversight Council shall be as provided in the regulations, and the
members shall be appointed by the Lieutenant Governor in Council. 2009, c. 15, s. 4.

Chair, vice-chairs

(3) The Lieutenant Governor in Council may designate one of the members of the Oversight
Council to be the chair and one or more members of the Oversight Council to be vice-chairs and a
vice-chair shall act as and have all the powers and authority of the chair if the chair is absent or
unable to act or if the chair’s position is vacant. 2009, c. 15, s. 4.

Employees

(4) Such employees as are considered necessary for the proper conduct of the affairs of the
Oversight Council may be appointed under Part 111 of the Public Service of Ontario Act, 2006.
2009, c. 15, s. 4.

Delegation
(5) The chair may authorize one or more members of the Oversight Council to exercise any of the
Oversight Council’s powers and perform any of its duties. 2009, c. 15, s. 4.

Quorum
(6) The chair shall determine the number of members of the Oversight Council that constitutes a
quorum for any purpose. 2009, c. 15, s. 4.

Annual report
(7) At the end of each calendar year, the Oversight Council shall submit an annual report on its
activities, including its activities under subsection 8.1 (1), to the Minister, who shall submit the
report to the Lieutenant Governor in Council and shall then lay the report before the Assembly.
2009, c. 15, s. 4.

Additional reports
(8) The Minister may request additional reports from the Oversight Council on its activities,
including its activities under subsection 8.1 (1), at any time and the Oversight Council shall submit



39

such reports as requested and may also submit additional reports on the same matters at any time
on its own initiative. 2009, c. 15, s. 4.

EXxpenses
(9) The money required for the Oversight Council’s purposes shall be paid out of the amounts
appropriated by the Legislature for that purpose. 2009, c. 15, s. 4.

Functions of Oversight Council
Advice and recommendations to Chief Coroner and Chief Forensic Pathologist
8.1 (1) The Oversight Council shall oversee the Chief Coroner and the Chief Forensic Pathologist
by advising and making recommendations to them on the following matters:
1. Financial resource management.
Strategic planning.
Quality assurance, performance measures and accountability mechanisms.
Appointment and dismissal of senior personnel.
The exercise of the power to refuse to review complaints under subsection 8.4 (10).
Compliance with this Act and the regulations.
Any other matter that is prescribed. 2009, c. 15, s. 4.

No oo

Reports to Oversight Council

(2) The Chief Coroner and the Chief Forensic Pathologist shall report to the Oversight Council on
the matters set out in subsection (1), as may be requested by the Oversight Council. 2009, c. 15,
S. 4.

Advice and recommendations to Minister

(3) The Oversight Council shall advise and make recommendations to the Minister on the
appointment and dismissal of the Chief Coroner and the Chief Forensic Pathologist. 2009, c. 15,
S. 4.

Police assistance

9. (1) The police force having jurisdiction in the locality in which a coroner has jurisdiction shall
make available to the coroner the assistance of such police officers as are necessary for the purpose
of carrying out the coroner’s duties. 2009, ¢c. 15, s. 5.

Coroner’s investigation
15 (1) Where a coroner is informed that there is in his or her jurisdiction the body of a person and
that there is reason to believe that the person died in any of the circumstances mentioned in section
10, the coroner shall issue a warrant to take possession of the body and shall examine the body and
make such investigation as, in the opinion of the coroner, is necessary in the public interest to
enable the coroner,

(a) to determine the answers to the questions set out in subsection 31 (1);
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(b) to determine whether or not an inquest is necessary; and
(c) to collect and analyze information about the death in order to prevent further deaths in
similar circumstances. 2009, c. 15, s. 7 (1).

Investigative powers
16. (1) A coroner may,

(a) examine or take possession of any dead body, or both; and

(b) enter and inspect any place where a dead body is and any place from which the coroner has
reasonable grounds for believing the body was removed. R.S.0. 1990, c. C.37, s. 16 (1);
2009, c. 15, s. 8.

Idem
(2) A coroner who believes on reasonable and probable grounds that to do so is necessary for the
purposes of the investigation may,

(a) inspect any place in which the deceased person was, or in which the coroner has reasonable
grounds to believe the deceased person was, prior to his or her death;

(b) inspect and extract information from any records or writings relating to the deceased or his
or her circumstances and reproduce such copies therefrom as the coroner believes
necessary;

(c) seize anything that the coroner has reasonable grounds to believe is material to the purposes
of the investigation. R.S.0. 1990, c. C.37, s. 16 (2).

Delegation of powers
(3) A coroner may authorize a legally qualified medical practitioner or a police officer to exercise
all or any of the coroner’s powers under subsection (1). R.S.0. 1990, c. C.37, s. 16 (3).

Idem

(4) A coroner may, where in his or her opinion it is necessary for the purposes of the investigation,
authorize a legally qualified medical practitioner or a police officer to exercise all or any of the
coroner’s powers under clauses (2) (a), (b) and (c) but, where such power is conditional on the
belief of the coroner, the requisite belief shall be that of the coroner personally. R.S.0. 1990,
c. C.37,s. 16 (4).

Record of investigations

[18](4) Every coroner shall keep a record of the cases reported in which an inquest has been
determined to be unnecessary, showing for each case the coroner’s findings of facts to determine
the answers to the questions set out in subsection 31 (1), and such findings, including the relevant
findings of the post mortem examination and of any other examinations or analyses of the body
carried out, shall be available to the spouse, parents, children, brothers and sisters of the deceased
and to his or her personal representative, upon request. 2009, c. 15, s. 10.
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What coroner shall consider and have regard to
20. When making a determination whether an inquest is necessary or unnecessary, the coroner
shall have regard to whether the holding of an inquest would serve the public interest and, without
restricting the generality of the foregoing, shall consider,
(a) whether the matters described in clauses 31 (1) (a) to (e) are known;
(b) the desirability of the public being fully informed of the circumstances of the death through
an inquest; and
(c) the likelihood that the jury on an inquest might make useful recommendations directed to
the avoidance of death in similar circumstances. R.S.0. 1990, c. C.37, s. 20.

Request by relative for inquest

26. (1) Where the coroner determines that an inquest is unnecessary, the spouse, parent, child,
brother, sister or personal representative of the deceased person may request the coroner in writing
to hold an inquest, and the coroner shall give the person requesting the inquest an opportunity to
state his or her reasons, either personally, by the person’s agent or in writing, and the coroner shall
advise the person in writing within sixty days of the receipt of the request of the coroner’s final
decision and where the decision is to not hold an inquest shall deliver the reasons therefor in
writing. R.S.0. 1990, c. C.37, s. 26 (1); 1999, c. 6, s. 15 (3); 2005, c. 5, s. 15 (4).

Review of refusal

(2) Where the final decision of a coroner under subsection (1) is to not hold an inquest, the person
making the request may, within twenty days after the receipt of the decision of the coroner, request
the Chief Coroner to review the decision and the Chief Coroner shall review the decision of the
coroner after giving the person requesting the inquest an opportunity to state his or her reasons
either personally, by the person’s agent or in writing. R.S.0. 1990, ¢. C.37, s. 26 (2).

Decision final
(3) The decision of the Chief Coroner is final. R.S.0. 1990, c. C.37, s. 26 (3); 2009, c. 15, s. 16.

Purposes of inquest
31. (1) Where an inquest is held, it shall inquire into the circumstances of the death and determine,
(a) who the deceased was;
(b) how the deceased came to his or her death;
(c) when the deceased came to his or her death;
(d) where the deceased came to his or her death; and
(e) by what means the deceased came to his or her death. R.S.0. 1990, c. C.37, s. 31 (1).

Protection from personal liability

53. No action or other proceeding shall be instituted against any person exercising a power or
performing a duty under this Act for any act done in good faith in the execution or intended
execution of any such power or duty or for any alleged neglect or default in the execution in good
faith of any such power or duty. 2009, c. 15, s. 27.
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B. Rules of Civil Procedure, RRO 1990, Reg 194

Determination of An Issue Before Trial
21.01 (1) A party may move before a judge,
[...]
(b) to strike out a pleading on the ground that it discloses no reasonable cause of action or
defence,

and the judge may make an order or grant judgment accordingly.

Nature of Act or Condition of Mind

25.06 (8) Where fraud, misrepresentation, breach of trust, malice or intent is alleged, the pleading
shall contain full particulars, but knowledge may be alleged as a fact without pleading the
circumstances from which it is to be inferred. O. Reg. 61/96, s. 1.

C. PROCEEDINGS AGAINST THE CROWN ACT, RSO 1990, ¢ P.27 s. 5(3)

Liability in tort
5 (1) Except as otherwise provided in this Act, and despite section 71 of the Legislation Act, 2006,
the Crown is subject to all liabilities in tort to which, if it were a person of full age and capacity, it
would be subject,
(a) in respect of a tort committed by any of its servants or agents;
(b) in respect of a breach of the duties that one owes to one’s servants or agents by reason of
being their employer;
(c) in respect of any breach of the duties attaching to the ownership, occupation, possession or
control of property; and
(d) under any statute, or under any regulation or by-law made or passed under the authority of
any statute. R.S.0. 1990, c. P.27,s. 5 (1); 2006, c. 21, Sched. F, s. 124.

Liability for acts of servants performing duties legally required

5(3) Where a function is conferred or imposed upon a servant of the Crown as such, either by a
rule of the common law or by or under a statute, and that servant commits a tort in the course of
performing or purporting to perform that function, the liability of the Crown in respect of the tort
shall be such as it would have been if that function had been conferred or imposed by instructions
lawfully given by the Crown. R.S.0. 1990, c. P.27,s. 5 (3).

D. CROWN LIABILITY AND PROCEEDINGS ACT, 2019, SO 2019, ¢ 7, Sch
17

Crown liability
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8 (1) Except as otherwise provided under this Act or any other Act, the Crown is subject to all
the liabilities in tort to which it would be liable if it were a person,

(a) in respect of a tort committed by an officer, employee or agent of the Crown;

(b) in respect of a breach of duty attaching to the ownership, occupation, possession or
control of property;

(c) in respect of a breach of an employment-related obligation owed to an officer or
employee of the Crown; and

(d) under any Act, or under any regulation or by-law made or passed under any Act.

Extinguishment of causes of action respecting certain governmental functions

Acts of a legislative nature

11 (1) No cause of action arises against the Crown or an officer, employee or agent of the Crown
in respect of any negligence or failure to take reasonable care while exercising or intending to
exercise powers or performing or intending to perform duties or functions of a legislative nature,
including the development or introduction of a bill, the enactment of an Act or the making of a
regulation.

Regulatory decisions
(2) No cause of action arises against the Crown or an officer, employee or agent of the Crown in
respect of a regulatory decision made in good faith, where,
(a) a person suffers any form of harm or loss as a result of an act or omission of a person
who is the subject of the regulatory decision; and
(b) the person who suffered the harm or loss claims that the harm or loss resulted from any
negligence or failure to take reasonable care in the making of the regulatory decision.

Same, purported failure to make
(3) No cause of action arises against the Crown or an officer, employee or agent of the Crown in
respect of a purported failure to make a regulatory decision, where,
(a) a person suffers any form of harm or loss as a result of an act or omission of another
person; and
(b) the person who suffered the harm or loss claims that the harm or loss resulted from any
negligence in a purported failure to make a regulatory decision in respect of that other
person.

Policy decisions

(4) No cause of action arises against the Crown or an officer, employee or agent of the Crown in
respect of any negligence or failure to take reasonable care in the making of a decision in good
faith respecting a policy matter, or any negligence in a purported failure to make a decision
respecting a policy matter.

Same, policy matters
(5) For the purposes of subsection (4), a policy matter includes,
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(a) the creation, design, establishment, redesign or modification of a program, project or
other initiative, including,

(1) the terms, scope or features of the program, project or other initiative,

(i) the eligibility or exclusion of any person or entity or class of persons or entities to
participate in the program, project or other initiative, or the requirements or limits of such
participation, or

(iii) limits on the duration of the program, project or other initiative, including any
discretionary right to terminate or amend the operation of the program, project or other
initiative;

(b) the funding of a program, project or other initiative, including,
(i) providing or ceasing to provide such funding,
(ii) increasing or reducing the amount of funding provided,

(iii) including, not including, amending or removing any terms or conditions in relation to
such funding, or

(iv) reducing or cancelling any funding previously provided or committed in support of
the program, project or other initiative;

(c) the manner in which a program, project or other initiative is carried out, including,

(i) the carrying out, on behalf of the Crown, of some or all of a program, project or other
initiative by another person or entity, including a Crown agency, Crown corporation,
transfer payment recipient or independent contractor,

(ii) the terms and conditions under which the person or entity will carry out such
activities,

(iii) the Crown’s degree of supervision or control over the person or entity in relation to
such activities, or

(iv) the existence or content of any policies, management procedures or oversight
mechanisms concerning the program, project or other initiative;

(d) the termination of a program, project or other initiative, including the amount of notice or
other relief to be provided to affected members of the public as a result of the
termination;

(e) the making of such regulatory decisions as may be prescribed; and

(f) any other policy matter that may be prescribed.
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Definition, “regulatory decision”
(6) In this section,

“regulatory decision” means a decision respecting,

(a) whether a person, entity, place or thing has met a requirement under an Act,

(b) whether a person or entity has contravened any duty or other obligation set out under an
Act,

(c) whether a licence, permission, certificate or other authorization should be issued under an
Act,

(d) whether a condition or limitation in respect of a licence, permission, certificate or other
authorization should be imposed, amended or removed under an Act,

(e) whether an investigation, inspection or other assessment should be conducted under an
Act, or the manner in which an investigation, inspection or other assessment under an Act
is conducted,

(f) whether to carry out an enforcement action under an Act, or the manner in which an
enforcement action under an Act is carried out, or

(9) any other matter that may be prescribed.

Proceedings barred
(7) No proceeding may be brought or maintained against the Crown or an officer, employee or
agent of the Crown in respect of a matter referred to in subsection (1), (2), (3) or (4).

Proceedings set aside

(8) A proceeding that may not be maintained under subsection (7) is deemed to have been
dismissed, without costs, on the day on which the cause of action is extinguished under
subsection (1), (2), (3) or (4).

Common law defences unaffected
(9) Nothing in this section shall be read as abrogating or limiting any defence or immunity which
the Crown or an officer, employee or agent of the Crown may raise at common law.

No inference of policy matters as justiciable
(10) Nothing in this section shall be read as indicating that a matter that is a policy matter for the
purposes of subsection (4) is justiciable.

E. PUBLIC SERVICE OF ONTARIO ACT, 2006, SO 2006, c.35,

Public servant
(2) For the purposes of this Act, the following are public servants:
1. Every person employed under Part I11.
2. The Secretary of the Cabinet.
3. Every deputy minister.
4. Every employee of a public body.
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5. Every person appointed by the Lieutenant Governor in Council, the Lieutenant Governor
or a minister to a public body. 2006, c. 35, Sched. A, s. 2 (2).

Certain appointees not public servants

(3) For the purposes of this Act, judges and officers of the Assembly are not public servants. 2006,
c. 35, Sched. A, s. 2 (3).

PART 111 Employment by the crown
Employment in a ministry

32 (1) The Public Service Commission may appoint persons to employment by the Crown to
work in a ministry, other than in a minister’s office. 2006, c. 35, Sched. A, s. 32 (1).

Employment in a Commission public body

(2) The Public Service Commission may appoint persons to employment by the Crown to work
in a Commission public body. 2006, c. 35, Sched. A, s. 32 (2).

Fixed term or otherwise

(3) An appointment by the Public Service Commission may be for a fixed term or
otherwise. 2006, c. 35, Sched. A, s. 32 (3).

Same

(4) A person appointed by the Public Service Commission for a fixed term may be reappointed
for one or more further terms. 2006, c. 35, Sched. A, s. 32 (4).
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B was entered on the Roll of the Order of Advocates in
1978. Between 1981 and 1987, the Barreau’s Committee
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guilty on at least three occasions of disciplinary offences.
In 1990, after a lengthy investigation, the Professional
Inspection Committee submitted a report to the Executive
Committee concluding that B was incompetent. Two
years later, the Executive Committee required that B
complete a refresher training period and ordered that he
practise his profession only under the supervision of a
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Maitre B est inscrit au Tableau de 1’Ordre des avocats
en 1978. Entre 1981 et 1987, le Comité de discipline du
Barreau et le Tribunal des professions reconnaissent sa
culpabilité a trois reprises relativement a des infractions
d’ordre disciplinaire. En 1990, a la suite d’une longue
enquéte, le Comité d’inspection professionnelle remet au
Comité administratif un rapport qui conclut a I’'incompé-
tence de B et, deux ans plus tard, le Comité administratif
lui impose un stage de perfectionnement et lui ordonne
d’exercer sa profession sous la surveillance d’un maitre
de stage. Les démélés de I’intimée avec B commencent
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Between 1991 and 1993, she filed several complaints
against B and even contacted the Office des professions
to complain about the Barreau’s inaction. It was not until
1994 that the syndic served B with a request to have him
provisionally struck off the Roll, which was granted by
the Barreau’s Committee on Discipline in May 1994. In
1998, B was found guilty on 17 counts and struck off the
Roll of the Order for five years. In 1996, the respond-
ent launched an action in damages against the Barreau
for breach of its obligation to protect the public in the
handling of the complaints made against B. The Superior
Court dismissed the action. The Court of Appeal allowed
the respondent’s appeal in part and ordered the Barreau to
pay her $25,000 for the moral injury she had suffered.

Held: The appeal should be dismissed.

It is the Professional Code that sets out the basic rules
governing the organization and activities of professional
orders in Quebec, including the Barreau. Section 23 of
the Code expressly provides that professional orders are
created primarily to protect the public. To this end, the
Code establishes two mechanisms for monitoring the
professional competence of the members of a profes-
sional order and ensuring compliance with the rules of
ethics, namely professional inspection and disciplinary
action. On the other hand, because of the difficulties
and risks to which the professional orders are exposed
in performing their various functions, s. 193 of the Code
prohibits prosecutions of professional orders and their
officers and staff for acts engaged in “in good faith in the
performance of their duties” or functions. This immunity
provision gives professional orders the scope to act and
the latitude and discretion that they need in order to per-
form their duties. This case raises the question of civil
liability for acts or omissions of the Barreau in relation to
the performance of its duties and functions in respect of
supervision of the profession of law, that is, the manner
in which the complaints made by the respondent were
handled. The respondent alleged a number of consecutive
faults which continued to be committed up to 1994. Since
the legal situation of the parties was still in the course
of being created on January 1, 1994, the rules govern-
ing liability in the Civil Code of Québec apply by virtue
of the principle that the new legislation had immediate
effect, set out in the Act respecting the implementation of
the reform of the Civil Code.

The Barreau du Québec is a public body and, because
of the specific nature of governments and the diversity
and complexity of the duties assigned to them, art. 1376
C.C.Q. recognizes that the general rules of liability set
out in art. 1457 C.C.Q. apply only “subject to any other
rules of law which may be applicable to them”. In this

en 1990. Elle dépose plusieurs plaintes contre ce dernier
entre 1991 et 1993 et, devant I’inaction du Barreau, com-
munique méme avec I'Office des professions. Ce n’est
qu’en 1994 que le syndic fait signifier a B une requéte
pour radiation provisoire. Le Comité de discipline du
Barreau accorde la requéte en mai 1994 et, en 1998, B
est reconnu coupable de 17 chefs d’accusation et radié du
Tableau de 1’Ordre pour cinqg ans. L’intimée intente une
action en dommages-intéréts contre le Barreau en 1996
pour manquement a son obligation de protéger le public
dans le traitement des plaintes portées contre B. La Cour
supérieure rejette 1’action. La Cour d’appel accueille en
partie le pourvoi de I’intimée et condamne le Barreau a
lui verser la somme de 25 000 $ pour le préjudice moral
qu’elle a subi.

Arrét : Le pourvoi est rejeté.

Le Code des professions définit les regles fondamen-
tales de 1’organisation et de 1’action des ordres profes-
sionnels au Québec, dont le Barreau. L’article 23 du Code
prévoit expressément qu’ils sont formés d’abord dans le
but de protéger le public. A cette fin, le Code établit deux
mécanismes d’intervention pour surveiller la compétence
professionnelle des membres d’un ordre professionnel
et le respect des regles déontologiques, soit 1’inspection
professionnelle et la discipline. Par ailleurs, en raison des
difficultés et des risques rattachés a 1’exercice de leurs
fonctions diverses, 1’art. 193 du Code interdit les pour-
suites contre les ordres professionnels, leurs dirigeants
et leur personnel en raison d’actes accomplis « de bonne
foi dans I’exercice de leurs fonctions ». Cette disposition
d’immunité assure aux ordres professionnels la liberté
d’action et les marges d’appréciation et de discrétion
nécessaires a leurs fonctions. La présente affaire sou-
leve la responsabilité civile du Barreau pour des actes
ou des omissions liés a I’exécution de ses fonctions de
surveillance de la profession d’avocat, soit la gestion des
plaintes portées par I’intimée. Cette derniere allegue plu-
sieurs fautes consécutives dont la commission se poursuit
jusqu’en 1994. Etant donné que la situation juridique
des parties se trouvait encore en cours de création au 1"
janvier 1994, le régime de responsabilité du Code civil du
Québec s’applique en vertu du principe de I’effet immé-
diat de la loi nouvelle que prévoit la Loi sur I’application
de la réforme du Code civil.

Le Barreau du Québec constitue un organisme a
caractere public et, vu la spécificité de 1’administration
publique et la diversité et la complexité des tiches qui lui
sont dévolues, 1’art. 1376 C.c.Q. reconnait que le régime
général de responsabilité prévu a l'art. 1457 C.c.Q.
ne s’applique que «sous réserve des autres regles de

2004 SCC 36 (CanLll)
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case, the changes to the general rules reflect the nature
of the faults that are required to be shown in order to
establish liability that is limited by the partial immunity
granted by s. 193 of the Professional Code. Since good
faith is the key concept in this provision, the respondent
must show that the Barreau acted in bad faith. However,
in the case of duties relating to the management of dis-
ciplinary cases, it would be contrary to the fundamental
objective of protecting the public set out in s. 23 of the
Professional Code if this immunity provision were inter-
preted as requiring evidence of malice or intent to harm
in order to rebut the presumption of good faith. The con-
cept of bad faith must be given a broader meaning that
encompasses serious carelessness or recklessness.

The conduct of the Barreau, when considered in its
entirety, constitutes a fault for which it cannot claim the
immunity set out in s. 193. Exceptional though the case
may have been, the conduct of the Barreau was not up
to the standards imposed by its fundamental mandate,
which is to protect the public. The virtually complete
absence of the diligence called for in the situation
amounted to a fault consisting of gross carelessness and
serious negligence. Neither the need to adhere to the
statutory and procedural discipline framework and to act
with care and caution nor the complexity inherent in any
administrative process can explain the slowness seen in
this case. The nature of the complaints and B’s profes-
sional record in fact made it plain that this was an urgent
case that had to be dealt with very diligently to ensure
that the Barreau carried out its mission of protecting the
public in general and a clearly identified victim in par-
ticular. Despite the urgency of the situation the Barreau
took over a year to request provisional striking off. The
very serious carelessness the Barreau displayed amounts
to bad faith, and the Barreau is civilly liable. As to the
existence of a causal connexion and the assessment of
the injury suffered by the respondent, the Barreau has
not shown any error in the Court of Appeal’s judgment.

Finally, this is an exceptional case in which the cir-
cumstances justify awarding the respondent costs on a
solicitor and client basis since she represented herself
until the case came before this Court and her appeal raises
issues of general importance concerning the application
of the legislation governing the professions in Quebec,
the implications of which go beyond her particular case.
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droit qui leur sont applicables ». En I’espece, le régime
général est modifié quant a la nature des fautes requises
pour établir une responsabilité restreinte par I’immunité
partielle que confere I’art. 193 du Code des professions.
Puisque la bonne foi est le concept clef de cette disposi-
tion, I’intimée doit donc démontrer que le Barreau a agi
de mauvaise foi. Cependant, dans le cas des fonctions
de gestion des dossiers disciplinaires, il serait contraire
a l'objectif fondamental de protection du public que
prévoit I’art. 23 du Code des professions, de donner a la
disposition d’immunité une portée telle que la preuve de
I’intention de nuire ou de la malice soit requise pour écar-
ter la présomption de bonne foi. La notion de mauvaise
foi doit recevoir une portée plus large englobant I'incurie
ou I’insouciance grave.

La conduite du Barreau, envisagée dans son ensem-
ble, représente une faute dont la nature ne lui permet pas
de bénéficier de I'immunité prévue a I'art. 193. Aussi
exceptionnel qu’ait été le dossier, le comportement du
Barreau n’a pas €t€ a la hauteur des exigences de son
mandat fondamental de protection du public. L’absence
presque totale de la diligence requise par la situation
équivalait a une faute d’imprudence et de négligence
grave. Ni la nécessité de respecter le cadre 1égislatif et
procédural de la discipline, d’agir avec soin et attention,
ni la lourdeur inhérente au fonctionnement de toute
administration, n’expliquent la lenteur constatée en
I’espece. La nature des plaintes et le profil profession-
nel de B confirmaient pourtant qu’il s’agissait d’un cas
urgent devant étre traité avec une grande diligence pour
permettre au Barreau de remplir sa mission de protection
du public en général et d’une victime bien identifiée en
particulier. Malgré 1’urgence de la situation, le Barreau a
mis plus d’un an pour demander une radiation provisoire.
L’imprudence trés grave du Barreau peut étre assimilée
a de la mauvaise foi et engage sa responsabilité civile.
En ce qui concerne I’existence du lien de causalité et
I’évaluation du préjudice subi par I’intimée, le Barreau
n’a démontré aucune erreur dans le jugement de la Cour
d’appel.

Enfin, il s’agit en I’espece d’un cas d’exception ou
les faits justifient d’accorder a I'intimée des dépens sur
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Jurisprudence

Arréts mentionnés : Fortin c. Chrétien, [2001] 2
R.C.S.500,2001 CSC 45; Doré c. Verdun (Ville), [1997]
2 R.C.S. 862; Prud’homme c. Prud’homme, [2002] 4
R.C.S. 663, 2002 CSC 85; Québec (Commission des

2004 SCC 36 (CanLll)



20 FINNEY v. BARREAU DU QUEBEC

[2004] 2 S.C.R.

personne et des droits de la jeunesse) v. Communauté
urbaine de Montréal, [2004] 1 S.C.R. 789, 2004 SCC
30; Morier v. Rivard, [1985] 2 S.C.R. 716; Québec
(Procureur général) v. Deniso Lebel Inc., [1996] R.J.Q.
1821, leave to appeal refused, [1997] 1 S.C.R. vi; Quebec
(Public Curator) v. Syndicat national des employés de
I’hépital St-Ferdinand, [1996] 3 S.C.R. 211; Augustus
v. Gosset, [1996] 3 S.C.R. 268; Gauthier v. Beaumont,
[1998] 2 S.C.R. 3; Roncarelli v. Duplessis, [1959] S.C.R.
121; Chaput v. Romain, [1955] S.C.R. 834; Corporation
de St-Joseph de Beauce v. Lessard, [1954] B.R. 475;
Directeur de la protection de la Jeunesse v. Quenneville,
[1998] R.J.Q. 44, leave to appeal refused, [1998] 1 S.C.R.
xiii; Edwards v. Law Society of Upper Canada, [2001]
3 S.C.R. 562, 2001 SCC 80; Cooper v. Hobart, [2001]
3 S.C.R. 537, 2001 SCC 79; Mackin v. New Brunswick
(Minister of Finance), [2002] 1 S.C.R. 405, 2002 SCC
13; Roberge v. Bolduc, [1991] 1 S.C.R. 374.

Statutes and Regulations Cited

Act respecting the Barreau du Québec, R.S.Q., c. B-1, ss.
81 et seq. [rep. 1994, c. 40, s. 261], 128.

Act respecting the implementation of the reform of the
Civil Code, S.Q. 1992, c. 57, ss. 3, 85.

Charter of Human Rights and Freedoms, R.S.Q., c. C-12,
s. 49.

Civil Code of Québec, S.Q. 1991, c. 64, arts. 300, 1376,
1457, 1474, 2805.

Professional Code, R.S.Q., c. C-26, art. 23, 48, 109, 112,
113, 116, 121 et seq., 126 et seq., 130, 162, 164, 193
[am. 1988, c. 29, s. 59], 194, 195, 196.

Supreme Court Act, R.S.C. 1985, c. S-26, s. 47.

Authors Cited

Baudouin, Jean-Louis, et Patrice Deslauriers. La respon-
sabilité civile, 6° éd. Cowansville: Yvon Blais, 2003.

Dussault, René, and Louis Borgeat. Administrative Law:
A Treatise, vols. 4 and 5, 2nd ed. Toronto: Carswell,
1990.

Giroux, Pierre, et Stéphane Rochette. “La mauvaise foi
et la responsabilité de I’Etat”, dans Développements
récents en droit administratif et constitutionnel, vol.
119. Cowansville, Qué.: Yvon Blais, 1999, 117.

APPEAL from a judgment of the Quebec Court
of Appeal, [2002] R.J.Q. 1639, [2002] R.R.A. 706,
[2002] Q.J. No. 1522 (QL), setting aside a judgment
of the Superior Court, [1999] R.R.A. 83, [1998] Q.J.
No. 3690 (QL). Appeal dismissed.

J. Vincent O’Donnell, Q.C., Raymond Doray and
Jean St-Onge, for the appellant.

droits de la personne et des droits de la jeunesse) c.
Communauté urbaine de Montréal, [2004] 1 R.C.S.
789, 2004 CSC 30; Morier c. Rivard, [1985] 2 R.C.S.
716; Québec (Procureur général) c. Deniso Lebel Inc.,
[1996] R.J.Q. 1821, autorisation de pourvoi refusée,
[1997] 1 R.C.S. vi; Québec (Curateur public) c. Syndicat
national des employés de I’hopital St-Ferdinand, [1996]
3 R.C.S. 211; Augustus c. Gosset, [1996] 3 R.C.S. 268;
Gauthier c. Beaumont, [1998] 2 R.C.S. 3; Roncarelli
c. Duplessis, [1959] R.C.S. 121; Chaput c. Romain,
[1955] R.C.S. 834; Corporation de St-Joseph de Beauce
c. Lessard, [1954] B.R. 475; Directeur de la protection
de la Jeunesse c. Quenneville, [1998] R.J.Q. 44, autori-
sation de pourvoi refusée, [1998] 1 R.C.S. xiii; Edwards
c. Barreau du Haut-Canada, [2001] 3 R.C.S. 562, 2001
CSC 80; Cooper c. Hobart, [2001] 3 R.C.S. 537, 2001
CSC 79; Mackin c. Nouveau-Brunswick (Ministre des
Finances), [2002] 1 R.C.S. 405, 2002 CSC 13; Roberge
c. Bolduc, [1991] 1 R.C.S. 374.

Lois et reglements cités

Charte des droits et libertés de la personne, L.R.Q., ch.
C-12, art. 49.

Code civil du Québec, 1L.Q. 1991, ch. 64, art. 300, 1376,
1457, 1474, 2805.

Code des professions, L.R.Q., ch. C-26, art. 23, 48, 109,
112,113,116, 121 et suiv., 126 et suiv., 130, 162, 164,
193 [mod. 1988, ch. 29, art. 59], 194, 195, 196.

Loi sur Uapplication de la réforme du Code civil, L.Q.
1992, ch. 57, art. 3, 85.

Loi sur la Cour supréme, L.R.C. 1985, ch. S-26, art. 47.

Loi sur le Barreau, L.R.Q., ch. B-1, art. 81 et suiv. [abr.
1994, ch. 40, art. 261], 128.

Doctrine citée

Baudouin, Jean-Louis, et Patrice Deslauriers. La respon-
sabilité civile, 6° éd. Cowansville : Yvon Blais, 2003.

Dussault, René, et Louis Borgeat. Traité de droit admi-
nistratif, t. 111, 2¢ éd. Québec : Presses de 1’Université
Laval, 1989.

Giroux, Pierre, et Stéphane Rochette. « La mauvaise foi
et la responsabilité de I’Etat », dans Développements
récents en droit administratif et constitutionnel, vol.
119. Cowansville, Qué. : Yvon Blais, 1999, 117.

POURVOI contre un arrét de la Cour d’appel du
Québec, [2002] R.J.Q. 1639, [2002] R.R.A. 706,
[2002] J.Q. n® 1522 (QL), qui a infirmé un jugement
de la Cour supérieure, [1999] R.R.A. 83, [1998]
A.Q. n° 3690 (QL). Pourvoi rejeté.

J. Vincent O’Donnell, c.r., Raymond Doray et
Jean St-Onge, pour 1’appelant.

2004 SCC 36 (CanLll)



[2004] 2 R.C.S.

FINNEY ¢. BARREAU DU QUEBEC  Le juge LeBel 21

Guy J. Pratte, Susie N. Paquette and Georges
Thibaudeau, for the respondent.

Michel F. Denis and Michele Ducharme, for the
intervener the Attorney General of Canada.

William J. Atkinson, for the intervener the
Federation of Law Societies of Canada.

English version of the judgment of the Court
delivered by

LEBEL J. —
I. Introduction

An independent bar composed of lawyers who are
free of influence by public authorities is an important
component of the fundamental legal framework of
Canadian society. In Canada, our tradition of allow-
ing the legal profession to regulate itself can largely
be attributed to a concern for protecting that inde-
pendence and to lawyers’ own staunch defence of
their autonomy. In return, the delegation of powers
by the State imposes obligations on the governing
bodies of the profession, which are then respon-
sible for ensuring the competence and honesty of
their members in their dealings with the public (see
Fortin v. Chrétien, [2001] 2 S.C.R. 500, 2001 CSC
45, at paras. 11-18 and 52, per Gonthier J.). Subject
to the limits defined by the applicable legal rules and
principles, a law society will be liable for a breach
of this supervisory duty. Such cases are indeed rare,
but one has arisen in this instance. For the reasons
that follow, which differ in part from the reasons of
the Quebec Court of Appeal ([2002] R.J.Q. 1639), 1
would dismiss the appeal by the Barreau du Québec
(“Barreau”) and accordingly affirm the decision
appealed from, which found the Barreau liable to
the respondent, Christina McCullock-Finney, and
ordered it to pay her $25,000 in moral damages.
The appeal thus raises the issues of the nature and
extent of the Barreau’s liability and the scope of the
immunities it enjoys in the exercise of the duties and
functions assigned to it by the legislation governing
the organization of the profession and the practice of
the profession of law in Quebec, on which it relies
here.

Guy J. Pratte, Susie N. Paquette et Georges
Thibaudeau, pour I’intimée.

Michel F. Denis et Michele Ducharme, pour 1’in-
tervenant le procureur général du Canada.

William J. Atkinson, pour l’intervenante la
Fédération des ordres professionnels de juristes du
Canada.

Le jugement de la Cour a été rendu par

LE JUGE LEBEL —
I. Introduction

Un barreau indépendant, composé d’avocats
libres vis-a-vis des pouvoirs publics, constitue un
élément important de I’ordre juridique fondamen-
tal de la société canadienne. Le souci de protection
de cette indépendance, ainsi que la volonté tenace
d’autonomie des avocats, expliquent en grande
partie la tradition d’autoréglementation des profes-
sions juridiques au Canada. En contrepartie, cette
délégation de pouvoirs par 1’Etat impose des obliga-
tions aux ordres professionnels chargés désormais
de veiller sur la compétence et I’honnéteté de leurs
membres a I’égard du public (voir Fortin c. Chrétien,
[2001] 2 R.C.S. 500, 2001 CSC 45, par. 11-18 et 52,
le juge Gonthier). Dans les limites définies par les
regles et principes juridiques pertinents, il arrive
que la violation de cette obligation de surveillance
engage la responsabilité civile d’un barreau. Un tel
cas, sans doute rare, est survenu en 1’espece. Pour
les motifs que j’expose ci-apres, qui different en
partie de ceux de la Cour d’appel du Québec ([2002]
R.J.Q. 1639), je propose de rejeter le pourvoi du
Barreau du Québec (« Barreau »), confirmant ainsi
I’arrét d’appel qui a conclu a la responsabilité de ce
dernier envers 1’intimée, M™¢ Christina McCullock-
Finney, et I’a condamné a verser a celle-ci 25 000 $
a titre de dommages-intéréts moraux. Le pourvoi
remet ainsi en cause la nature et I’étendue de la res-
ponsabilité civile du Barreau ainsi que la portée des
immunités qu’il invoque dans le cadre de 1’exercice
des fonctions que lui confient les lois relatives a I’ or-
ganisation professionnelle et a I’exercice de la pro-
fession d’avocat au Québec.
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squarely with a demonstrated intent to harm another
or, consequently, to require evidence of intentional
fault. That direct linkage is made only in the case
law relating to punitive damages under s. 49 of the
Charter of Human Rights and Freedoms, R.S.Q.,
c. C-12. For example, in Quebec (Public Curator)
v. Syndicat national des employés de I’hopital St-
Ferdinand, [1996] 3 S.C.R. 211, this Court adopted
a narrow definition of intentional fault, based on the
nature and function of that type of action. The actual
consequences of the wrongful conduct must have
been intended (para. 117). Proof of recklessness is
not sufficient (paras. 114 and 121). This approach
has been followed in subsequent decisions of this
Court (see Augustus v. Gosset, [1996] 3 S.C.R. 268,
at paras. 77-78; Gauthier v. Beaumont, [1998] 2
S.C.R. 3, at para. 105).

Outside the context of claims for punitive dam-
ages, the law of civil liability in Quebec does not,
however, appear to take such a narrow view of
the content of the concept of bad faith. It appears,
rather, to accept evidence of conduct described
as “Uinsouciance ou l'incurie grave ou déréglée”
(recklessness or serious or extreme carelessness),
expressions that reflect an attempt to translate into
French the legal concept of “recklessness” that is
familiar to legal English. The application of that
concept to the civil liability of governments has
been debated. It has been observed that the inter-
pretations applied to that concept have been varied
and sometimes irreconcilable. In some cases, overly
broad interpretations threatened to unduly extend
the scope of public liability and deny administra-
tive decision-makers the latitude and discretion they
need in order to discharge their duties. In others,
the interpretation was so narrow that bad faith was
of very little practical use as a source of liability
(P. Giroux and S. Rochette, “La mauvaise foi et la
responsabilité de I’Etat”, in Développements récents
en droit administratif et constitutionnel (1999), vol.
119, 117, at pp. 127-33).

These difficulties nevertheless show that the con-
cept of bad faith can and must be given a broader
meaning that encompasses serious carelessness or

I’état ou I’acte de mauvaise foi a I’existence d’une
volonté affirmée de nuire a autrui ni, partant, exiger
la preuve d’une faute intentionnelle. Cette assimi-
lation ne s’est réalisée que dans la jurisprudence
relative a des dommages-intéréts punitifs réclamés
en vertu de I’art. 49 de la Charte des droits et liber-
tés de la personne, L.R.Q., ch. C-12. Ainsi, dans
Québec (Curateur public) c. Syndicat national des
employés de I’hopital St-Ferdinand, [1996] 3 R.C.S.
211, notre Cour a adopté une définition stricte de la
faute intentionnelle en raison de la nature et de la
fonction de ce type de recours. Il faut méme vou-
loir les conséquences de 1’acte fautif (par. 117). La
démonstration de I’insouciance (recklessness), ne
suffit pas (par. 114 et 121). Cette orientation s’est
confirmée par la suite dans les arréts de notre Cour
(voir Augustus c. Gosset, [1996] 3 R.C.S. 268, par.
77-78; Gauthier c. Beaumont, [1998] 2 R.C.S. 3,
par. 105).

En dehors du cadre de ces demandes de
dommages-intéréts punitifs, le droit de la respon-
sabilité civile du Québec ne parait pas toutefois
réduire le concept de mauvaise foi a un contenu si
étroit. Il semble plutdt accepter la preuve de ce que
I’on décrit parfois comme I’insouciance ou I’incu-
rie grave ou déréglée, expressions par lesquelles
on tente de traduire en francais la notion juridique
de « recklessness » familiere a la langue juridique
anglaise. La place de ce concept dans la responsa-
bilité civile de 1’administration publique a été dis-
cutée. On a constaté que cette notion avait regu des
interprétations diverses et pas toujours conciliables.
Tantot, des interprétations trop larges risquaient
d’étendre indiiment le domaine de la responsabilité
publique et de priver les décideurs administratifs
de la liberté d’action et d’appréciation nécessaire
a leurs fonctions. Tantot, au contraire, I’interpréta-
tion devenait si stricte que la mauvaise foi, comme
source de responsabilité, n’avait qu’une utilité pra-
tique fort restreinte (P. Giroux et S. Rochette, « La
mauvaise foi et la responsabilité de I’Etat », dans
Développements récents en droit administratif et
constitutionnel (1999), vol. 119, 117, p. 127-133).

Ces difficultés montrent néanmoins que la notion
de mauvaise foi peut et doit recevoir une portée plus
large englobant I’incurie ou I’insouciance grave.
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recklessness. Bad faith certainly includes inten-
tional fault, a classic example of which is found in
the conduct of the Attorney General of Quebec that
was examined in Roncarelli v. Duplessis, [1959]
S.C.R. 121. Such conduct is an abuse of power
for which the State, or sometimes a public servant,
may be held liable. However, recklessness implies
a fundamental breakdown of the orderly exercise
of authority, to the point that absence of good faith
can be deduced and bad faith presumed. The act,
in terms of how it is performed, is then inexplica-
ble and incomprehensible, to the point that it can
be regarded as an actual abuse of power, having
regard to the purposes for which it is meant to be
exercised (Dussault and Borgeat, supra, vol. 4, at
p- 343). This Court seems to have adopted a simi-
lar view in Chaput v. Romain, [1955] S.C.R. 834. In
that case, provincial police officers were held liable
for breaking up a meeting of Jehovah’s Witnesses.
Although the police had been granted immunity
by a provincial statute for acts carried out in good
faith in the performance of their duties, Taschereau
J. concluded that the police officers could not have
acted in good faith, as there was no other explana-
tion for their negligence (p. 844). (See also, but in
the context of an action to quash a municipal by-
law, the comments by Pratte J. in Corporation de
St-Joseph de Beauce v. Lessard, [1954] B.R. 475,
at p. 479.) Moreover, the fact that actions have been
dismissed for want of evidence of bad faith and the
importance attached to this factor in specific cases
do not necessarily mean that bad faith on the part of
a decision-maker can be found only where there is
an intentional fault, based on the decision-maker’s
subjective intent (see, for cases dealing with inten-
tional fault: Deniso Lebel Inc., supra; Directeur de
la protection de la Jeunesse v. Quenneville, [1998]
R.J.Q. 44 (C.A.), leave to appeal refused, [1998] 1
S.C.R. xiii).

An immunity provision such as the one set out in
s. 193 of the Professional Code is intended to give
professional orders the scope to act and the latitude
and discretion that they need in order to perform
their duties. In the case of duties relating to the man-
agement of disciplinary cases, it would be contrary
to the fundamental objective of protecting the public

Elle inclut certainement la faute intentionnelle, dont
le comportement du procureur général du Québec,
examiné dans 1’affaire Roncarelli c. Duplessis,
[1959] R.C.S. 121, représente un exemple classi-
que. Une telle conduite constitue un abus de pouvoir
qui permet de retenir la responsabilité de 1’Etat ou
parfois du fonctionnaire. Cependant, I’insouciance
grave implique un déreéglement fondamental des
modalités de I’exercice du pouvoir, a tel point qu’on
peut en déduire I’absence de bonne foi et présumer
la mauvaise foi. L’acte, dans les modalités de son
accomplissement, devient inexplicable et incompré-
hensible, au point qu’il puisse étre considéré comme
un véritable abus de pouvoir par rapport a ses fins.
(Dussault et Borgeat, op. cit., p. 485). Notre Cour
semble avoir retenu une semblable conception dans
I’arrét Chaput c. Romain, [1955] R.C.S. 834. Dans
cette affaire, la responsabilité civile de policiers
provinciaux qui avaient interrompu une assemblée
de Témoins de Jéhovah avait été reconnue. Malgré
I’immunité accordée aux policiers par une loi pro-
vinciale pour les actes accomplis de bonne foi dans
I’exécution de leurs fonctions, le juge Taschereau
avait conclu que la négligence incompréhensible
des policiers ne permettait plus de considérer qu’ils
étaient de bonne foi (p. 844). (Voir aussi, bien que
dans le contexte d’une action en nullité de reglement
municipal, les remarques du juge Pratte dans 1’ar-
rét Corporation de St-Joseph de Beauce c. Lessard,
[1954] B.R. 475, p. 479.) Par ailleurs, le rejet d’ac-
tions pour absence de preuve de mauvaise foi et
I’'importance attachée a ce facteur dans des affaires
particulieres ne signifient pas pour autant que seule
I’existence d’une faute intentionnelle, fondée sur
I’intention subjective du décideur, permet de con-
clure a la mauvaise foi du décideur (voir concernant
des cas de faute intentionnelle : Deniso Lebel Inc.,
précité; Directeur de la protection de la Jeunesse c.
Quenneville, [1998] R.J.Q. 44 (C.A.), autorisation
de pourvoi refusée, [1998] 1 R.C.S. xiii).

Une disposition d’immunité comme celle que
renferme 1’art. 193 du Code des professions entend
assurer aux ordres professionnels la liberté d’ac-
tion et les marges d’appréciation et de discrétion
nécessaires a leurs fonctions. Dans le cas des fonc-
tions de gestion des dossiers disciplinaires, il serait
contraire a 1’objectif fondamental de protection du

40
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setoutin s. 23 of the Professional Code if this immu-
nity were interpreted as requiring evidence of malice
or intent to harm in order to rebut the presumption of
good faith. Gross or serious carelessness is incom-
patible with good faith. It may therefore be con-
cluded that, in the case of the exercise of these case
management powers, the requirement that the per-
formance or failure to perform an act have been com-
mitted in bad faith is not a bar to an action in dam-
ages against a professional order that is subject to
the Professional Code. In accordance with art. 1376
C.C.Q., the rules of civil liability that are applicable
to the actions of the Barreau are the general rules
set out in art. 1457 C.C.Q., with the changes that
reflect the nature of the faults that are required in
order to establish liability that is limited by the par-
tial or qualified immunity granted by s. 193 of the
Professional Code. 1 would point out, however, that
we need not make a finding as to the legal princi-
ples that would apply to the exercise of adjudicative
functions by bodies such as the committees on disci-
pline and the Professions Tribunal. Accordingly, we
must now apply the rules that govern liability that
were defined above and determine whether the con-
duct of the Barreau was such as to justify the award
made against it by the Quebec Court of Appeal.

E. Application of the Rules of Liability

First, the problem of how the rules of civil liabil-
ity defined above are to apply does not raise a ques-
tion of fact or of the assessment of evidence. On
this point, the appellant is wrong to suggest that the
Court of Appeal improperly revised the trial judge’s
findings of fact. Rather, we must resolve a question
of law, having regard to facts that have been clearly
established; the question is whether the conduct of
the Barreau, when considered in its entirety, consti-
tutes a fault for which the Order cannot claim the
immunity set out in s. 193 of the Professional Code.
In any event, as the Court of Appeal pointed out,
the Superior Court made an obvious and serious
error in assessing the facts. The trial judge failed to
have regard to events prior to 1993 in assessing the
conduct of the Barreau. Even though civil liability
based on the events that occurred before that time
is precluded by prescription, those events were still
relevant in assessing the conduct of the Barreau after

public que prévoit I’art. 23 du Code des professions
de lui donner une portée telle que la preuve de 1’in-
tention de nuire ou de la malice soit requise pour
écarter la présomption de bonne foi. L'imprudence
ou l’incurie grave sont incompatibles avec celle-
ci. On peut ainsi conclure que, dans I’exercice de
ces pouvoirs de gestion, I’exigence que I’acte soit
accompli ou omis de mauvaise foi ne fait pas obsta-
cle au recours en dommages-intéréts contre un ordre
professionnel assujetti au Code des professions.
Conformément a I’art. 1376 C.c.Q., le régime de
responsabilité civile applicable aux actes du Barreau
demeure le régime général de I’art. 1457, modifié
quant a la nature des fautes requises pour établir une
responsabilité restreinte par I'immunité partielle ou
relative que confere I’art. 193 du Code des profes-
sions. Je souligne toutefois que nous n’avons pas a
nous prononcer sur les principes juridiques qui s’ap-
pliqueraient a I’exercice de fonctions juridictionnel-
les par des organismes tels que les comités de disci-
pline ou le Tribunal des professions. Par conséquent,
il faut maintenant appliquer les regles du régime de
responsabilité défini précédemment et déterminer
si le comportement du Barreau justifie la condam-
nation prononcée contre lui par la Cour d’appel du
Québec.

E. L’application du régime de responsabilité

Le probleme de I’application du régime de res-
ponsabilité civile défini précédemment ne pose pas
d’abord une question de fait ou d’appréciation de
la preuve. A cet égard, 1’appelant reproche 2 tort &
la Cour d’appel d’avoir révisé indiiment les cons-
tatations de fait du premier juge. Il s’agit plutot de
régler une question de droit, a I’égard de faits bien
établis, c’est-a-dire si la conduite du Barreau, envi-
sagée dans son ensemble, représente une faute dont
la nature ne lui permet pas de bénéficier de I’immu-
nité prévue a I’art. 193 du Code des professions. De
toute maniere, comme 1’a souligné la Cour d’appel,
I’appréciation des faits par la Cour supérieure com-
portait une erreur évidente et grave. En effet, le pre-
mier juge n’a pas tenu compte des événements anté-
rieurs a 1993 pour apprécier la conduite du Barreau.
Or, si les faits survenus auparavant ne pouvaient
étre source de responsabilité délictuelle en raison
de la prescription, ils demeuraient pertinents pour
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fresh complaints were made by McCullock-Finney.
They were also useful for putting together a pro-
file of Belhassen’s professional career since he was
entered on the Roll of the Order and were needed
in order to make a better assessment of the duty of
diligence that rested on the Barreau after it received
these complaints.

In the face of all of these facts, the Court of
Appeal passed harsh judgment on the conduct of the
Barreau, particularly in respect of its lack of dili-
gence and its slowness to act, not to say its lack of
action, in its handling of McCullock-Finney’s com-
plaints. In my view, that judgment was justified. The
attitude exhibited by the Barreau, in a clearly urgent
situation in which a practising lawyer represented a
real danger to the public, was one of such negligence
and indifference that it cannot claim the immunity
conferred by s. 193. The very serious carelessness
it displayed amounts to bad faith, and it is liable for
the results. This is apparent on a quick review of all
the facts.

At the point when fresh complaints were made
by the respondent, the Barreau had to have been
aware of Belhassen’s problematic professional
history. In the language of criminal law, he had a
record. He had committed disciplinary offences and
had been found guilty of them. Furthermore, the
Professional Inspection Committee had conducted a
lengthy investigation into his professional practices
and competence, and had stated its concerns in that
respect in the clearest terms possible. In any event,
the Executive Committee had decided that it was
necessary, at the very least, to subject Belhassen to
a supervision period, which was still in effect when
McCullock-Finney again went to the Barreau in
early 1993. The Barreau and its Syndic had to have
been aware of this situation and must have taken
it into account in considering the complaint and
making a decision on it. In spite of the necessary
administrative separation between discipline and
professional inspection, the Barreau had knowledge
of everything that Belhassen had done and of his
record of professional misconduct.

The Barreau must exercise judgment and care in
performing its disciplinary functions. The Syndic

évaluer la conduite du Barreau a la suite du dépdot
de nouvelles plaintes par M™¢ McCullock-Finney.
Ils permettaient d’établir le profil professionnel de
M?® Belhassen depuis son inscription au Tableau de
I’Ordre et de mieux évaluer I’intensité de 1’obliga-
tion de diligence du Barreau apres la réception de
ces plaintes.

Devant I’ensemble de ces faits, la Cour d’appel
a porté un jugement sévere sur le comportement du
Barreau, particulierement sur son manque de dili-
gence, sa lenteur, sinon son inertie, dans le traite-
ment des plaintes de M™e McCullock-Finney. A mon
avis, ce jugement était justifié. L’ attitude du Barreau
reflétait une telle attitude de négligence et d’indiffé-
rence face a une situation clairement urgente ot un
avocat en exercice représentait un véritable danger
pour le public qu’il ne peut invoquer I’immunité de
I’art. 193. Son imprudence trés grave équivaut a de
la mauvaise foi et engage sa responsabilité civile. I
suffit de revoir rapidement I’ensemble des faits.

Au moment ou I'intimée dépose de nouvelles
plaintes, le Barreau connait nécessairement le profil
professionnel problématique de M® Belhassen. En
droit pénal, on dirait qu’il posséde un casier judi-
ciaire. Il a commis des infractions disciplinaires
pour lesquelles sa culpabilité a été reconnue. Par
ailleurs, le Comité d’inspection professionnelle a
mené une longue enquéte sur ses méthodes d’exer-
cice de la profession et sur sa compétence. Elle les
a méme mises en doute aussi clairement que possi-
ble. De toute fagon, le Comité administratif a jugé a
tout le moins nécessaire d’imposer un stage qui est
toujours en cours lorsque M™¢ McCullock-Finney
se présente a nouveau devant le Barreau au début de
1993. Le Barreau et son syndic devaient connaitre la
situation et la prendre en compte dans 1’étude de la
plainte et la prise d’une décision a son sujet. Malgré
les cloisonnements administratifs nécessaires entre
la discipline et I’inspection professionnelle, le
Barreau possédait une connaissance d’ensemble du
comportement de M® Belhassen et de son profil de
délinquance professionnelle.

L’exercice de la fonction disciplinaire du Barreau
exige du discernement et de la prudence. Le syndic
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must take care in conducting investigations, and
must respect the rights guaranteed to lawyers by the
legislation governing the profession and by the prin-
ciples of procedural fairness. The Syndic may not
disbar lawyers of his or her own accord. A complex,
binding procedure must be followed, and it provides
that provisional striking off is an exceptional meas-
ure to be taken by decision of the Committee on
Discipline or the Professions Tribunal. Neither the
need to adhere to the statutory and procedural disci-
pline framework and act with care and caution nor
the complexity inherent in any administrative pro-
cess can explain the slowness and lack of diligence
seen in this case. The nature of the complaints and
the lawyer’s professional record in fact made it plain
that this was an urgent case that had to be dealt with
very diligently to ensure that the Barreau carried out
its mission of protecting the public in general and a
clearly identified victim in particular.

Despite the urgency of the situation the Barreau
took over a year to request provisional disbarment,
which was in fact quickly granted by the Committee
on Discipline. In the interim, McCullock-Finney had
repeated her complaints. The Office had more than
once asked the Barreau for an explanation. Even the
Superior Court had had to get involved in the matter.
Troubled by the rising tide of proceedings brought
by Belhassen in court cases involving McCullock-
Finney, the Hon. Pierre A. Michaud, Associate
Chief Justice of the Superior Court, had summoned
all the parties to a special hearing to stem the pro-
cedural flood. The Superior Court had informed the
Syndic of the situation and notified him of the hear-
ing, which he in fact attended. Several days later,
when Belhassen’s tutor was informed of the hear-
ing that had been held, he terminated his mandate.
Thereafter, despite the nature of the acts of which
Belhassen had been accused, a syndic ad hoc was
not appointed until the fall of 1993. The complaints
that were needed were not lodged until the end of
March 1994. The provisional striking off, which
put an end to the harassment of McCullock-Finney,
was granted in May 1994. Exceptional though the
case may have been, the conduct of the Barreau
in this matter was not up to the standards imposed
by its fundamental mandate, which is to protect
the public. The virtually complete absence of the

doit enquéter avec soin, dans le respect des droits
que la législation professionnelle et les principes
d’équité procédurale garantissent a 1’avocat visé
par son enquéte. Il ne peut radier un avocat de son
propre chef. Il doit respecter une procédure com-
plexe et contraignante ou la radiation provisoire
demeure une mesure d’exception prononcée par
décision du comité de discipline ou du Tribunal des
professions. Ni la nécessité de respecter le cadre
législatif et procédural de la discipline, d’agir avec
soin et attention, ni la lourdeur inhérente au fonc-
tionnement de toute administration n’expliquent la
lenteur et I’absence de diligence constatées en 1’es-
pece. La nature des plaintes et le profil professionnel
de I’avocat confirmaient pourtant que I’on se trou-
vait devant un cas urgent, qui devait étre traité avec
une grande diligence pour permettre au Barreau de
remplir sa mission de protection du public en géné-
ral et d’une victime bien identifiée en particulier.

Malgré I’urgence de la situation, le Barreau a mis
plus d’un an pour demander une radiation provisoire,
qu’il a d’ailleurs obtenue rapidement du Comité de
discipline. Entre-temps, M™¢ McCullock-Finney
avait réitéré ses plaintes. L’Office des professions
était intervenu plus d’une fois pour obtenir des
explications du Barreau. Méme la Cour supérieure
du Québec avait di se méler de I’affaire. Inquiet
de la multiplication des procédures engagées par
M¢ Belhassen dans les dossiers judiciaires mettant
en cause M™® McCullock-Finney, le juge en chef
adjoint de la Cour supérieure, ’honorable Pierre
A. Michaud, avait convoqué tous les intéressé€s a
une audience spéciale visant a endiguer ces débor-
dements procéduraux. La Cour supérieure avait
informé le syndic de la situation et de la tenue de
cette audience. Le syndic a d’ailleurs assisté a celle-
ci. Quelques jours plus tard, informé de la tenue de
I’audience, le maitre de stage de M® Belhassen met-
tait fin a son mandat. Par la suite, malgré la nature
des actes reprochés a M® Belhassen, un syndic ad
hoc n’a été nommé qu’a I’automne 1993. Les plain-
tes nécessaires n’ont été portées qu’a la fin de mars
1994. La radiation provisoire, qui a mis fin au harce-
lement dont était victime M™€ McCullock-Finney, a
été obtenue en mai 1994. Aussi exceptionnel qu’ait
été le dossier, le comportement du Barreau dans
cette affaire n’a pas été a la hauteur des exigences
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diligence called for in the situation amounted to a
fault consisting of gross carelessness and serious
negligence. The Barreau is liable, as held by the
Court of Appeal.

One other comment seems timely here, regard-
ing an aspect of the arguments made by the Barreau
regarding the analysis of its civil liability. In the
appellant’s submission, the common law principles
that apply to public bodies preclude liability in its
case. As the respondent pointed out, in common law,
the Barreau would have been no less liable in the
circumstances of this case if the analysis adopted
by this Court in Edwards v. Law Society of Upper
Canada, [2001] 3 S.C.R. 562, 2001 CSC 80, and
Cooper v. Hobart, [2001] 3 S.C.R. 537, 2001 CSC
79, had been applied. The decisions made by the
Barreau were operational decisions and were made
in a relationship of proximity with a clearly identi-
fied complainant, where the harm was foreseeable.
The common law would have been no less exacting
than Quebec law on this point.

F.  Damages and Causation

I now turn to the issues of damages and causal
connection. The Court of Appeal concluded that
the inaction on the part of the Barreau had allowed
Belhassen to pursue his campaign of harassment in
the courts. That conclusion is the necessary infer-
ence from the facts in the record. The Court of
Appeal did not err in this regard. It also recognized
that McCullock-Finney had suffered moral injury,
which it assessed at $25,000. Here again, no error
has been shown with respect to the existence of
the injury. There was no demonstrable error in the
assessment of that injury. Although the award was
probably generous, it is not vitiated by any error in
principle that would warrant intervention by this
Court to revise it. I would find the appeal to be with-
out merit in all respects.

G. Costs

Given the circumstances of this case, I would
award the respondent her costs in this Court on
a solicitor and client basis. Costs are awarded on

de son mandat fondamental de protection du public.
L absence presque totale de la diligence requise par
la situation équivalait a une faute d’imprudence et
de négligence grave. La responsabilité¢ du Barreau
était engagée, comme I’a reconnu la Cour d’appel.

Une remarque additionnelle me parait oppor-
tune quant a un aspect des moyens soulevés par le
Barreau au sujet de I’analyse de sa responsabilité
civile. Selon I’appelant, les principes de common
law applicables aux organismes publics excluraient
sa responsabilité. Comme le souligne I’intimée, en
common law, dans le contexte de cette affaire, la
responsabilité du Barreau n’aurait pas été moins
engagée si I'on avait appliqué 1’analyse adoptée
par notre Cour dans Edwards c. Barreau du Haut-
Canada, [2001] 3 R.C.S. 562, 2001 CSC 80, et
Cooper c. Hobart, [2001] 3 R.C.S. 537, 2001 CSC
79. Les décisions du Barreau relevaient de la sphere
opérationnelle et s’inscrivaient dans un rapport de
proximité avec une plaignante bien déterminée ou le
préjudice était prévisible. La common law n’aurait
pas été€ moins exigeante que le droit du Québec a cet
égard.

F.  Les dommages-intéréts et la causalité

Restent les questions des dommages-intéréts et
du lien de causalité. La Cour d’appel a conclu que
I’inaction du Barreau avait permis a M® Belhassen
de poursuivre sa campagne de harceélement judi-
ciaire. Cette conclusion s’infére nécessairement
des faits établis dans le dossier. La Cour d’appel
n’a commis aucune erreur a ce propos. Elle a aussi
reconnu que M™° McCullock-Finney avait subi un
préjudice moral qu’elle a évalué a 25 000 $. Encore
13, aucune erreur n’a été démontrée quant a 1’exis-
tence du préjudice. Son évaluation ne comporte
pas d’erreur apparente. Bien que probablement
généreuse, elle n’est pas entachée d’une erreur de
principe qui justifierait sa révision par notre Cour.
A tous égards, le pourvoi de I’appelant ne me parait
pas fondé.

G. Les dépens

Dans le contexte de la présente affaire, j’accor-
derais a I'intimée des dépens sur une base client-
avocat devant notre Cour. Les dépens ne sont

46

47

48

2004 SCC 36 (CanLll)


shelbyP
Line


49

44 FINNEY v. BARREAU DU QUEBEC  LeBel J.

[2004] 2 S.C.R.

this basis only in exceptional cases, under s. 47 of
the Supreme Court Act, R.S.C. 1985, c. S-26 (see
Mackin v. New Brunswick (Minister of Finance),
[2002] 1 S.C.R. 405, 2002 SCC 13, at paras. 86-
87; Roberge v. Bolduc, [1991] 1 S.C.R. 374, at pp.
445-46). In this case, the respondent represented
herself until the case came before this Court, where
a lawyer agreed to represent her. The appellant’s
appeal raised issues of general importance concern-
ing the application of the legislation governing the
professions in Quebec, the implications of which go
beyond her particular case. Given the situation, this
Court is justified in awarding the respondent costs
on a solicitor and client basis.

VI. Conclusion

For these reasons, I would dismiss the appeal. |
would award the respondent her costs in this Court
on a solicitor and client basis.

Appeal dismissed.

Solicitors for the appellant: Lavery, de Billy,
Montréal.

Solicitors for the respondent: Borden Ladner
Gervais, Ottawa.

Solicitor for the intervener the Attorney General
of Canada: Attorney General’s Prosecutor,
Montréal.

Solicitors for the intervener the Federation
of Law Societies of Canada: McCarthy Tétrault,
Montréal.

accordés sur cette base que dans des cas d’exception,
en vertu de I’art. 47 de la Loi sur la Cour supréme,
L.R.C. 1985, ch. S-26 (voir Mackin c. Nouveau-
Brunswick (Ministre des Finances), [2002] 1 R.C.S.
405, 2002 CSC 13, par. 86-87; Roberge c. Bolduc,
[1991] 1 R.C.S. 374, p. 445-446). Dans la présente
cause, I'intimée s’est défendue seule jusque devant
notre Cour, oll un avocat a accepté de la représen-
ter. Le pourvoi de I’appelant a soulevé des questions
d’importance générale concernant 1’application de
la législation professionnelle du Québec, dont la
portée dépassait son cas particulier. Dans cette situa-
tion, notre Cour est justifiée d’accorder a I’intimée
des dépens sur la base client-avocat.

VI. Conclusion

Pour ces motifs, je suis d’avis de rejeter le pour-
voi. J’accorderais a I'intimée des dépens sur une
base client-avocat devant notre Cour.

Pourvoi rejeté.

Procureurs de [!’appelant : Lavery, de Billy,
Montréal.

Procureurs de ['intimée: Borden Ladner
Gervais, Ottawa.

Procureur de l'intervenant le procureur géné-
ral du Canada : Substitut du Procureur général,
Montréal.

Procureurs de [’intervenante la Fédération
des ordres professionnels de juristes du Canada :
McCarthy Tétrault, Montréal.

2004 SCC 36 (CanLll)


shelbyP
Line





Citation:

Between:

And

Before:

COURT OF APPEAL OF YUKON

Blackjack v. Yukon (Chief Coroner),
2018 YKCA 14
Date: 20181024
Whitehorse Docket: 16-YU805

Theresa Anne Blackjack and
Little Salmon Carmacks First Nation

Respondents
(Petitioners)

Kirsten MacDonald, Chief Coroner of the Yukon Territory

Appellant
(Respondent)

The Honourable Madam Justice Bennett
The Honourable Madam Justice Charbonneau
The Honourable Madam Justice Dickson

On appeal from: An order of the Supreme Court of Yukon, dated March 6, 2017

(Blackjack v. Yukon (Chief Coroner), 2017 YKSC 17,
Whitehorse Docket No. 15-A0093).

Counsel for the Appellant: R.A. Buchan
Counsel for the Respondent Theresa Anne V. Larochelle
Blackjack:

Counsel for the Respondent Little Salmon S. Roothman

Carmacks First Nation:

Place and Date of Hearing: Whitehorse, Yukon

Place and Date of Judgment:

November 22, 2017

Vancouver, British Columbia
October 24, 2018

2018 YKCA 14 (CanLli)



Blackjack v. Yukon (Chief Coroner)

Page 2

Written Reasons by:
The Honourable Madam Justice Dickson

Concurred in by:
The Honourable Madam Justice Bennett
The Honourable Madam Justice Charbonneau

2018 YKCA 14 (CanLli)



Blackjack v. Yukon (Chief Coroner) Page 3

Summary:

Appeal by the chief coroner from an order that an inquest be held into

Ms. Blackjack’s death. Ms. Blackjack, a First Nation citizen, died while being
transported to Whitehorse after having attended repeatedly at a local health centre.
The chief coroner assumed conduct of the investigation under the Coroners Act and
decided not to hold an inquest. She maintained that decision despite an allegation
of systemic discrimination in the provision of health care services to First Nation
citizens and a request for an inquest by Ms. Blackjack’s First Nation. The First
Nation and Ms. Blackjack’s mother subsequently applied to a judge under s. 10 of
the Coroners Act for an order that an inquest be held, which was granted. The chief
coroner appealed, contending the judge lacked jurisdiction to make the order and
failed to accord her decision not to hold an inquest due deference. Held: Appeal
dismissed. The judge had jurisdiction under s. 10 of the Coroners Act to order an
inquest and did not err in doing so.

Reasons for Judgment of the Honourable Madam Justice Dickson:

Introduction

[1] Cynthia Roxanne Blackjack died on-board a medevac aircraft while being
transported to Whitehorse from a small Yukon community. Following an
investigation into the circumstances surrounding her death, the chief coroner
decided not to hold an inquest. Some months later, the Little Salmon Carmacks
First Nation brought allegations of racial discrimination in the provision of health care
services to the chief coroner’s attention and asked her to reconsider. She declined
to do so. However, thereafter the chambers judge ordered an inquest pursuant to
an application brought by the First Nation and Ms. Blackjack’s mother under s. 10 of
the Coroners Act, R.S.Y. 2002, c. 44, as amended by S.Y. 2016, c. 5, s. 13. The

chief coroner appeals from his order and seeks to have it set aside.

[2] The appeal primarily concerns the jurisdiction of the chief coroner and a judge
under the Coroners Act and the proper interpretation of its related provisions. A
subsidiary issue also arises regarding the deference due on judicial review to the

chief coroner’s decision not to order an inquest.
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whether there was a prior determination not to hold an inquest or even a prior

inquest.

[30] In support of their submissions, both respondents emphasize the words of

ss. 6, 8, 9 and 10 of the Coroners Act, which they characterize as broad, generous,
and inconsistent with the chief coroner’s narrow interpretation of the criteria for
deciding whether to hold an inquest. In addition, both rely on First Nation of Nacho
Nyak Dun v. Yukon Territory (Chief Coroner), [1995] Y.J. No. 3 (S.C.), in which
Justice Hudson ordered an inquest under s. 10 despite the fact that the chief coroner
previously decided not to do so. Theresa Blackjack also relies on the decision in
Lawson v. British Columbia (Solicitor General), [1992] B.C.J. No. 112 (C.A.) holding,
under similar legislation, that, although the chief coroner previously decided not to
order an inquest, the Attorney General had jurisdiction to make a contrary decision

and order that an inquest be held.

Issues
[31] In my view, the following issues emerge:

1. What are the criteria for consideration under ss. 8, 9(1) and 10 of the

Coroners Act when a decision is made on whether to hold an inquest?

2. What is the nature and extent of the jurisdiction of the chief coroner and a
judge under s. 10 of the Coroners Act when the chief coroner has taken over

an inquiry under s. 34 and/or previously declined to hold an inquest?

3. Did the judge err in finding that the chief coroner made her determination not

to hold an inquest under s. 8(1) of the Coroners Act?

4. Did the judge err in making his determination to direct an inquest under s. 10
of the Coroners Act?

5. Did the judge err in judicially reviewing the chief coroner’s determination not

to hold an inquest and, if so, how?
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Discussion

[32] For over a century, Canadian coroners have administered justice by shedding
light on the circumstances surrounding questionable deaths in their communities:
Faber v. The Queen, [1976] 2 S.C.R. 9; Charlie v. Yukon Territory (Chief Coroner),
2013 YKCA 11 at para. 41. In doing so, they fulfill two distinct functions: an
investigative function and a public-interest function. The investigative function is
relatively narrow and case specific. It involves inquiry into the identity of the
deceased and how, when and where the death occurred. The public-interest
function is broader and social. It involves exposing systemic failings that cause or
contribute to preventable death, recommending systemic changes to reduce risk to
human life and satisfying the community that the circumstances surrounding
guestionable deaths receive due attention from accountable public authorities:
Lawson, quoting from Faber, at para. 55; Pierre v. McRae, 2011 ONCA 187 at
paras. 21-22.

[33] Coroners perform these functions, with and without the assistance of juries,
within parameters established by legislation. The initial investigation is typically
conducted by a coroner alone, however, an inquest might also be held and, for that
purpose, a jury secured. Depending on the legislative scheme and the
circumstances, in some cases an inquest might be discretionary; in others, it might
be mandatory: for example, s. 11 of the Coroners Act, requires an inquest when a
prisoner dies in custody. Regardless, when an inquest is conducted it is inquisitorial
in nature and it functions as an extension of the initial investigative process: Charlie

at para. 43.

[34] Although, like coroners, juries do not determine legal responsibility, inquests
also fulfill the broader public-interest function. Over time, Canadian courts have
come to recognize this function as increasingly significant for several reasons,
including the need to allay public suspicions, remove doubts about questionable
deaths and contribute to justice being both done and seen to be done: Faber at 31;
Pierre at paras. 22, 77. This is often particularly important where the deceased was

a vulnerable person. As the Ontario Law Reform Commission explained in
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discussing the significance of inquests in assuring a deceased’s family, friends and
community that the circumstances surrounding his or her sudden or suspicious

death will be fully and appropriately scrutinized:

... This is particularly true if the deceased was a vulnerable person, or if the
death occurred in an institutional or employment context in which both the
situation and information about it are controlled. Inaccessibility generates
concern and suspicion about safety, the guality of care, the efficacy of
inspection and requlation, and other issues that might be relevant to a

specific death.
[Emphasis added.]

Ontario Law Reform Commission, Report on the Law of Coroners (1995) at 4.

[35] The legislation governing Canadian coroner systems differs among the
provinces and territories. For example, in British Columbia, under s. 17 of the
Coroners Act, S.B.C. 2007, c. 15, a person may formally apply to the chief coroner
to have an investigation reopened based on new evidence arising or being
discovered. However, there is no comparable provision in many legislative schemes
elsewhere. In Saskatchewan, the purpose of the legislation is stated in s. 3 of the
Coroners Act, 1999, S.S. 1999, c. C-38.01, but many legislative schemes do not
include an express statement of their purpose, including in Yukon. Among many
others, there are also differences in legislative schemes regarding who determines
whether or not an inquest will be held.

[36] In most, though not all, Canadian provinces and territories a local coroner
decides initially whether or not an inquest is necessary. However, in most, though
not all, the coroner’s decision is subject to some form of reconsideration or
alternative decision-making process. For example, in British Columbia, an inquest
must be held when the chief coroner or the Minister directs it, despite a coroner’s
initial decision not to hold one: ss. 18 and 19, BC Coroners Act. Similarly, in New
Brunswick, an inquest must be held whenever a judge, a member of the Executive
Council or the chief coroner makes such an order: ss. 7 and 39, Coroners Act,
S.R.N.B. 1973, c. C-23. In contrast, in Ontario, the legislation empowers the chief
coroner alone to order a coroner to hold an inquest, and, in Manitoba, the chief

medical examiner decides whether an inquest will be held after reviewing the
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[46] Pursuantto s.11 of the Coroners Act, a coroner must hold an inquest when
notified of the death of a prisoner in custody. Sections 12-32 of the Coroners Act
cover a range of topics, including coroner’s juries and procedure at inquests,
although, as Justice Saunders stated in Charlie, the Coroners Act is notably “slim in
procedural detail” (at para. 44). When an inquest is concluded, pursuant to s. 24(1)
the jury or coroner must render a verdict “setting forth, so far as the evidence
indicates, the identity of the deceased and how, when and where the death
occurred”. In other words, s. 24(1) codifies the investigative function of an inquest.
In addition, juries and coroners commonly make recommendations, which reflect the
broader public-interest function, although the Coroners Act contains no specific

provision in this regard.

[47] Pursuantto s. 33 of the Coroners Act, where a person is charged with murder
or manslaughter, the chief coroner or a judge may direct that no inquest be held or
continued. Pursuant to s. 34, the chief coroner may take over an inquiry or inquest
from another coroner, in which case the chief coroner acquires exclusive jurisdiction
“‘in the matter” of the inquiry or inquest. As noted, the chief coroner asserts that the
jurisdiction of a judge to order an inquest under s. 10 of the Coroners Act is ousted
when she assumes s. 34 jurisdiction. In contrast, the respondents say s. 34 has no

effect on a judge’s jurisdiction.

[48] Section 34 provides:

Powers of chief coroner

34 The chief coroner may take over from any other coroner an inquiry or
inquest at any stage thereof and has exclusive jurisdiction in the matter of the
inquiry or inquest, and may in the chief coroner’s discretion

a) continue the proceeding in the stage at which it was when the chief
coroner assumed jurisdiction; or

b) commence a new proceeding in which event everything previously
done in the matter is of no effect.

[49] Section 3 of the Coroners Regulations sets out the duties of the chief coroner.
These include under s. 3(a) “general responsibility for the administration of the Act

and all coroners appointed pursuant thereto”. In addition, s. 3 provides for specific
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tasks, such as recommending, educating and monitoring the coroners and
maintaining proper records. If the chief coroner is absent or unavailable, a deputy
chief coroner may perform the duties of the chief coroner. By Order-in-Council
2018/03 and 2014/51, there are two deputy chief coroners in Yukon.

What are the criteria for consideration under ss. 8, 9(1) and 10 of the Coroners
Act when a decision is made on whether to hold an inquest?

[50] The applicable principles of statutory interpretation are uncontroversial. As
stated in s. 10 of the Interpretation Act, R.S.Y. 2002, c. 125, the provisions of the
Coroners Act must be given such fair, large and liberal interpretation as best insures
the attainment of its objects. In accordance with Driedger’'s modern principle of
statutory interpretation, the words of ss. 8, 9(1) and 10 must also be read in their
entire context, in their grammatical and ordinary sense, harmoniously with the
scheme and objects of the Coroners Act and the intention of the legislature: Rizzo &
Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27 at para. 21. As discussed, those objects
include the conduct of inquests that fulfill both a narrow investigative function
regarding how, when and where a death occurred and a broader public-interest
function, including reassuring the family, friends and community of the deceased that
the circumstances surrounding the death will be properly scrutinized, checking public

concern and demonstrating public accountability and transparency.

[51] Occasionally, a stark literal reading of words in a statute may lead to a
“‘manifest contradiction of the apparent purpose of the enactment, or to some
inconvenience or absurdity which can hardly have been intended”. In such
circumstances, their “plain meaning” may be modified in the interpretive process to
avoid an absurd result and achieve the legislature’s presumed intent: R. v. Paul,
[1982] 1 S.C.R. 621 at 662; Michaud v. Quebec (Attorney General), [1996] 3 S.C.R.
3. In most cases, however, when a provision is analysed in the context of an entire
statute, having regard to its purpose, the grammatical and ordinary meaning of its
words is not changed by the interpretive process. Put another way, in most cases
the court can reasonably interpret the words of a statutory provision as part of a

harmonious statutory whole without deviating from the grammatical and ordinary
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[71] In addition, and in any event, | am unpersuaded by the chief coroner’s
submission that her reference to “s. 8(1)” in her letter was a typographical error,
intended to read “s. 9(1)”. To repeat, the first two sentences of the chief coroner’s
June 5, 2015 letter state:

Following the investigation into the death of Ms. Cynthia Blackjack |
determined that an inquest was not necessary.

As such, in accordance with s. 8(1) of Yukon Coroners Act an inquest was
not and will not, be ordered.

[72] Section 9(1) does not apply in circumstances in which an inquest is not
necessary and will not be ordered. Rather, it applies in circumstances in which an
inquest is ordered based on the enumerated criteria. In other words, a decision not
to hold an inquest is made “in accordance with” s. 8(1), but not “in accordance with”
S. 9(1) of the Coroners Act. If, as the chief coroner contends, the reference to s. 8(1)
in her letter was a typographical error and she intended to write “s. 9(1)”, not “s.

8(1)”, her letter would make no sense.

Did the judge err in making his determination to hold an inquest under s. 10 of
the Coroners Act?

[73] [ also see no error in the judge’s discretionary determination under s. 10 of
the Coroners Act that it was advisable to conduct an inquest into the death of

Ms. Blackjack. For the reasons discussed above, he had jurisdiction to make an
independent determination under s. 10 regardless of the prior steps taken by the
chief coroner. In addition, in making his determination he applied the proper
statutory criteria, as enumerated in ss. 6(1) and 9(1).

[74] Taking into account the statutory criteria and the surrounding circumstances,
in my view it was reasonable for the judge to order an inquest. An order requiring an
inquest was justified to serve the public-interest function of assuring Ms. Blackjack’s
family, friends and community that the circumstances surrounding her death would
be fully and appropriately scrutinized. This is particularly apparent given her

possible vulnerability as a First Nation citizen and the nature of the care she
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received in the period preceding her death, regardless of whether a causal link was

established between those circumstances and the medical cause of her death.

[75] Further, | do not interpret the judge’s recommendation that a judge of the
Territorial Court conduct the inquest as a negative comment on the impartiality of the
chief coroner. Rather, in my view, the recommendation was simply intended to
promote the public-interest function of allaying the expressed concerns of

Ms. Blackjack’s family and community and contributing to justice being both done

and seen to be done.

Did the judge err in judicially reviewing the chief coroner’s determination not
to hold an inquest and, if so, how?

[76] Given my conclusions on the preceding issues, there is no need to address

this question. Judicial review was not required.

Conclusion

[77] For the foregoing reasons, | would dismiss the appeal.

[78] Ms. Blackjack did not seek an award of costs. Accordingly, | would award
costs in this Court and the Court below in favour of the respondent, the Little Salmon
Carmacks First Nation.

“The Honourable Madam Justice Dickson”

| AGREE:

“The Honourable Madam Justice Bennett”

| AGREE:

“The Honourable Madam Justice Charbonneau”
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B(D) and B(R) and B(M) both latter
Plaintiff being under the age of 18

years by their litigation guardian
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J.S. McNeil, Q.C. for the appellants

Donald J. Catalano, Q.C. and
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CHILDREN'SAID SOCIETY OF

DURHAM REGION and MARION

VAN DEN BOOMEN Heard: May 23, 1996

Defendants/Appellants
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BY THE COURT:

The Durham Children's Aid Society ("the Society") and Marion Van Den
Boomen (the defendants) appeal from the judgment of Somers J. dated March 23, 1994, in
which the plaintiff DB was awarded $110,219.60 in damages and the infant plaintiffs R and
M were collectively awarded $1,500.00 in damages, together with interest and solicitor and

client costs. The defendants appeal from the finding of liability and the award of damages.

BRIEF SUMMARY OF FACTS

DB is an Anglican minister. He and SB, his ex-wife, have two adopted
daughters, R and M. DB and SB had been married for nine years and were living in

Manitouwadge when their marriage broke down. In late April 1985, while DB was out of

1996 CanLll 1067 (ON CA)
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That defence rested on s. 15(6) of the Child and Family Services Act, R.S.0. 1990, c. C.11,
which provides:

No action shall be instituted against an officer or employee of a

society for an act donein good faith in the execution or intended

execution of the person's duty or for an alleged neglect or
default in the execution in good faith of the person's duty.

Section 15(6) was proclaimed in force on November 1, 1985, when the Child
Welfare Act was repealed and replaced by the Child and Family Services Act (CFSA). By
that time, as the trial judge observed, the Society had conducted its investigation, obtained
an interim protection order and the trial before Judge Dunn had commenced. Nonetheless,
the defendants sought to take advantage of the s. 15(6) "good faith" limitation on the ground
that s. 15(6) had come into force well before the plaintiffs commenced their action in July

1987.

The trial judge rejected this submission. As a matter of law, he ruled that
s. 15(6) had no application to the proceedings before him. Alternatively, he held that, even
if the s. 15(6) "good faith" limitation did apply, it would be of no assistance to the
defendants. Thetria judge said:

Evenif thelimitation of liability section of the Child and Family
Services Act were to be considered to be in force in the
determination of this action, | am not satisfied that there was
‘execution in good faith' of her duties by Ms. Van Den Boomen
and subsequently by Mr. MacFarland in their dealings with the
Plaintiff sufficient to obtain the protection afforded by this
section.
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In the course of hisreasons, thetrial judge made certain findings of fact which

led himto concludethat the defendant VVan Den Boomen had approached her statutory duties

with abiased attitudetowards DB. In particular, thetrial judge found that Van Den Boomen

formed the opinion that DB was guilty of sexual abuseimmediately after sheinterviewed SB

and R and that she closed her mind to any other possibility. This, in turn, led Van Den

Boomen to:

knowingly fileafalseand misleading affidavit in support of the application for
the interim protection order;

ensure by design that DB would not be notified of the interim protection
proceeding;

refrain from properly following up with Dr. Wright and conducting afull and
complete interview with him;

refrain from following up with the police;

ignore evidencewhich should haverai sed serious concernsabout SB's conduct
toward the children and her motivation for implicating DB;

view DB'sconduct towardsthe childrenwith hostility, cynicismand suspicion;
turn adeaf ear to DB's protestations of innocence and ignoreinformation from
him which should have led to further investigation; and

prepare a report to MacFarland that portrayed DB as demonic and SB asa

sympathetic victim of abuse.

1996 CanLll 1067 (ON CA)


mollyc
Line


-11 -

Apart altogether from the findings of bias and lack of good faith attributable
to Van Den Boomen, the trial judge also found as a fact that the defendant Society had
changed its opinion about DB by the sixteenth day of the hearing and that the Society no
longer considered him to be athreat to the children. Nonetheless, the Society forged ahead
with thetrial, not because the children required protection, but because DB refused to waive
his legal costs. The trial judge described the Society's conduct at this juncture as utterly

unconscionable and indefensible.

Insum, thefindingsof thetrial judgereveal aninvestigationtainted by biasand

lack of good faith culminating in a course of conduct akin to malicious prosecution.

In our view, it was open to the trial judge to make the findings of fact which
led to hisconclusion that the defendants had exhibited bias, |ack of good faith and eventually

malice in the purported exercise of their statutory duties.

In oral argument before us, the defendants conceded that a combination of
negligence and lack of good faith in the performance of their statutory dutieswould giverise
to acommon law cause of action against them. According to the defendants, s. 15(6) of the
CFSA merely codified the limited duty of care the defendants owed to the plaintiff DB at

common law.
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Little Sisters Book and Art Emporium, B.C.
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Deva and Guy Allen Bruce

Smythe Appdllants
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The Minister of Justice and Attorney
General of Canada, the Minister of National
Revenue and the Attorney General of
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and

The Attorney General for Ontario, the
Canadian AIDS Society, the Canadian Civil
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Inc., Equality Now, PEN Canada and the
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(LEAF) Interveners
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et

Le procureur général de I'Ontario, la
Société canadienne du SIDA, I’ Association
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Equality Now, PEN Canada et le Fonds
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Present: McLachlin C.J. and L'Heureux-Byb~ Pesents: Le juge en chef McLachlin et les juges
Gonthier, lacobucci, Major, Bastarache, Binnie, Arbour L'HeureuxeéDub”Gonthier,  lacobucci,  Major,
and LeBel JJ. Bastarache, Binnie, Arbour et LeBel.

ON APPEAL FROM THE COURT OF APPEAL FOR EN APPEL DE LA COUR D'APPEL DE LA COLOMBIE-

BRITISH COLUMBIA

Congtitutional law — Charter of Rights — Freedom
of expression — Customs and excise — Importation of
obscene goods — Customs legislation providing for
interception and exclusion of obscene goods and setting
out administrative review process — Legislation placing
onus on importer to establish that goods are not obscene
— Gay and leshian bookstore importing erotica from
United States — Customs officials wrongly delaying,
confiscating or prohibiting materials imported by book-
store on numerous occasions — Whether Customs legis-
lation infringes freedom of expression — If so, whether
infringement justifiable — Canadian Charter of Rights

BRITANNIQUE

Droit constitutionnel — Charte des droits — Liberté
d expression — Douanes et accise — Importation de
mar chandises obscenes — Légidation douaniére pour-
voyant & I'interception et a I’exclusion des marchandi-
ses obscénes et établissant un mécanisme de révision
administrative — Importateurs tenus par la législation
douaniére de prouver que les marchandises ne sont pas
obscenes — Importation de matériel érotique des Etats-
Unis par une librairie gaie et lesbienne — Nombreux
cas de retenues, confiscations et prohibitions erronées
par les fonctionnaires des douanes de marchandises
importées par la librairie — La législation douaniére
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and Freedoms, ss. 1, 2(b) — Customs Act, RSC., 1985,
c. 1 (2nd Supp.), ss. 58, 71, 152(3) — Customs Tariff,
RSC., 1985, c. 41 (3rd Supp.), Schedule VII, Code
9956(a).

Congtitutional law — Charter of Rights — Equality
rights — Customs and excise — Importation of obscene
goods — Customs legislation providing for interception
and exclusion of obscene goods and setting out adminis-
trative review process — Gay and lesbian bookstore
importing erotica from United States — Customs offi-
cials wrongly delaying, confiscating or prohibiting
materials imported by bookstore on numerous occasions
— Whether Customs legislation infringes equality rights
— Canadian Charter of Rights and Freedoms, s. 15.

Customs and excise — Importation of obscene goods
— Customs legislation providing for interception and
exclusion of obscene goods and setting out administra-
tive review process — Gay and lesbian bookstore
importing erotica from United States — Customs offi-
cials wrongly delaying, confiscating or prohibiting
materials imported by bookstore on numerous occasions
— Whether Customs legislation infringes freedom of
expression or equality rights — Customs Act, RSC,,
1985, ¢. 1 (2nd Supp.), ss. 58, 71 — Customs Tariff,
RSC., 1985, c. 41 (3rd Supp.), Schedule VII, Code
9956(a).

porte-t-elle atteinte & la liberté d’ expression? — Dans
I’affirmative, I'atteinte est-elle justifiable? — Charte
canadienne des droits et libertés, art. 1, 2b) — Loi sur
les douanes, L.R.C. (1985), ch. 1 (2¢ suppl.), art. 58, 71,
152(3) — Tarif des douanes, L.R.C. (1985), ch. 41
(32 suppl.), annexe VII, code 9956a).

Droit constitutionnel — Charte des droits — Droits &
I’égalité — Douanes et accise — Importation de mar-
chandises obscénes — Légidation douaniere pour-
voyant a I’interception et a I’exclusion des marchandi-
ses obscénes et établissant un mécanisme de révision
administrative — Importation de matériel érotique des
Etats-Unis par une librairie gaie et lesbienne — Nom-
breux cas de retenues, confiscations et prohibitions erro-
nées par les fonctionnaires des douanes de marchandi-
ses importées par la librairie — La légidlation
douaniére porte-t-elle atteinte aux droits a I’ égalité? —
Charte canadienne des droits et libertés, art. 15.

Douanes et accise — Importation de marchandises
obscenes — Légidation douaniére pourvoyant a I'inter-
ception et a I’exclusion des marchandises obscenes et
établissant un mécanisme de révision administrative —
Importation de matériel érotique des Etats-Unis par une
librairie gaie et lesbienne — Nombreux cas de retenues,
confiscations et prohibitions erronées par les fonction-
naires des douanes de marchandises importées par la
librairie — La Iégidlation douaniére porte-t-elle atteinte
a la liberté d’expression ou aux droits a I'égalite? —
Loi sur les douanes, L.R.C. (1985), ch. 1 (2& suppl.),
art. 58, 71 — Tarif des douanes, L.R.C. (1985), ch. 41
(3¢ suppl.), annexe VII, code 9956a).

The appellant bookstore, of which the individual
appellants are the directors and controlling shareholders,
carried a specialized inventory catering to the gay and
lesbian community which consisted largely of books
that included gay and lesbian literature, travel informa-
tion, general interest periodicals, academic studies
related to homosexuality, AIDS/HIV safe-sex advisory

material and gay and lesbian erotica. Since its establish-

ment in 1983, the store has imported 80 to 90 percent of
its erotica from the United States. Code 99p6¢f
Schedule VII of theCustoms Tariff prohibits the impor-
tation of “[bJooks, printed paper, drawings, paintings,
prints, photographs or representations of any kind
that...are deemed to be obscene under subsection
163(8) of theCriminal Code’. At the entry level, Cus-
toms inspectors determine the appropriate tariff classifi-
cation, pursuant to s. 58 of tidustoms Act. The classi-
fication exercise under Code 9956 largely consists of the
Customs inspector making a comparison of the
imported materials with the illustrated manual accompa-

La librairie appelante, dont les personnes physiques
appelantes sont les administrateurs et les actionnaires
dominants, dispose d'un inveraimisss adres-
adatcommunaetgaie et lesbienne et conséitprin-
cipalement de livres, notamment deatarkttgaie et
lesbienne, de linformation de voyagsjodikgups
@iét’ ggréral, des ouvrages universitaires sur I'ho-
mosexuakdit textes d’'information sur les pratiques
sexuelles sans risque d'infection au SIDA/VIH ainsi

que du matfiel érotique gai et lesbien. Depuis sa consti-
tution en 1983, la librairie importe dea880 pour 100

de sormehErotique degtats-Unis. Le code 9958H
de I'annexe Viiadiides douanes prohibe l'importa-
tion de «[lJivres, Espdessins, peintures, gravures,

photographies ou reproductions de tout genre qui [. . .]

spUES obsenes au sens du paragraphe 163(8) du

Code criminel». Au point d’entee, les inspecteurs des

douatasnitient le classement tarifaire appremi
vertu de I'art. 58 lda kur les douanes. Le classe-
ment effectwertu du code 9956 consiste en grande
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nying Memorandum D9-1-1, which describes the type partie en une comparaison, par l'inspecteur des douanes,

of materials deemed obscene by Customs. At the rele- deriglamporg et du guide illuse’accompagnant le
vant time, an item considered “obscene” and thus pro- embtandum D9-1-1, quiefit le genre de marchandi-
hibited was subject (under s. 60 of the Act) to a re-deter- sesgugpsenes par les Douanes.|'epoque perti-
mination upon request, by a specialized Customs unit, nente, un articleesbridlimeetant «obsene» et
and upon a further appeal subject to a further re-deter- paequerst prohib faisait sur demande (en vertu de
mination by the Deputy Minister or designate. Once I'art. 60 de la Loi) I'objet d'evisioh par une uret’
these administrative measures have been exhausted, arecialigpé des Douanes et, sur appel sep@htaire,
importer may appeal the prohibition under s. 67 of the d’emssion par le sous-ministre ou la personasid”
Act to a judge of the superior court of the province egrpar celui-ci. Une fois ces recours administratifs
where the material was seized, with a further appeal oepui€s, I'importateur peut interjeter appel de la prohibi-
a question of law to the Federal Court of Canada, and tion en vertu de I'art. 67 de la Loi, d’abescdaupr’
then with leave to the Supreme Court of Canada. Sec- juge de la ceriestgde la provinceude matriel a
tion 152(3) provides that in any proceeding under theeté saisi, ensuite augs de la Coureférale du Canada
Act the burden of proof in any question in relation to the sur une question de droit, et enfin, sur autorisation,
compliance with the Act or the regulations in respect of  esple la Cour supme du Canada. Le paragraphe
any goods lies on the importer. 152(3pyoit que, dans toute pradire engagg sous
le régime de la Loi, la charge de la preuve incorabe °
'importateur pour toute question relative, pour ce qui
est de marchandises,|'0bservationa’leurégard, de la
Loi ou de sesaglements.

After a lengthy trial the trial judge found not only that A la suite d'un long proes, le juge de premié ins-
the Customs officials had wrongly delayed, confiscated, tance aeegtimhon seulement les fonctionnaires des

destroyed, damaged, prohibited or misclassified materi- douanes avaientidsshombreuses reprises, eaon’
als imported by the appellant bookstore on numerous ment retenu, cenfistuit, endommagy” interdit et
occasions, but that these errors were caused by the “sys- ma dissharchandises impeet par la librairie

temic targeting” of the store’s importations. He con- appelante, mais aussi que ces erreurstawarts
cluded that the Customs legislation infringed $) 2 «par la prise systhatique pour cibles» des importations
the Canadian Charter of Rights and Freedoms, but was de la librairie. 1l a conclu que kgislation douamire
justified under s. 1. Although he denied a remedy under portait atteitee 2b) de laCharte canadienne des
s. 52(1) of theConstitution Act, 1982, the trial judge droitset libertés, mais qu’elleetait justifiée au regard de
issued a declaration under s. 24(1) of @larter that I'article premier. MiMe s'il a refus” d’accorder une
the Customs legislation had at times been construed andparation en vertu du par. 52(1) de_ta constitution-
applied in a manner contrary to ssh)24nd 15(1) of the nelle de 1982, le juge de premare instance a pronosc”
Charter. The Court of Appeal, in a majority judgment, en vertu du par. 24(1) Gedde, un jugement ela-
dismissed the appellants’ appeal. rant quesfdslation douamire avaita’ I'occasionet
interpBtée et appligeé d’'une mawire contrairea l'al.
2b) et au par. 15(1) de [@harte. La Cour d’appel & la
majorit, reje€ I'appel des appelants.

Held (lacobucci, Arbour and LeBel JJ. dissenting in  Arrét (les juges lacobucci, Arbour et LeBel sont dissi-
part): The appeal should be allowed in part. The dents en partie): Le pourvoi est accueilli en partie. La
“reverse onus” provision under s. 152(3) of Gwstoms  disposition portant inversion de la charge de la preuve
Act cannot constitutionally apply to put on the importer evoé au par. 152(3) de laoi sur les douanes ne
the onus of disproving obscenity. An importer has a saurait constitutionnellement iragsgroitateur la
Charter right to receive expressive material unless the charge de prouver l'absenceemibbdca Charte
state can justify its denial. garangit'importateur le droit de recevoir du redtl

expressifa'moins que Etat ne puisse justifier son refus
de laisser entrer ce neatél.

Per McLachlin C.J. and L'Heureux-D&h Gonthier, Le juge en chef McLachlin et les juges L'Heureux-
Major, Bastarache and Binnie JJ.: The interpretation eDuhdnthier, Major, Bastarache et Binnie: L'inter-
given to s. 163(8) of th€riminal Code in Butler does petation qu’'on a dore€ du par. 163(8) dGode crimi-
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not discriminate against the gay and lesbian communitynel dans I'aret Butler n’a aucun effet discriminatoire
The national community standard of tolerance relates to envers la commgaalitt lesbienne. La norme de la
harm, not taste, and is restricted to conduct which soci- collecthationale est fonction du gpudice et non
ety formally recognizes as incompatible with its proper affaire de, gdelle se limite au comportement que la
functioning. While it is true that under s. 163(8) the  sfcifeconnd” officiellement comme incompatible
“community standard” is identified by a jury or a judge avec son bon fonctionnement. Quoiqu'il soit vrai que,
sitting alone, a concern for minority expression is one of dans I'application du par. 163(8), la «<norme sociale» est
the principal factors that led to adoption of the national idestifpar un jury ou par un jugesggant seul, le
community test inButler in the first place. The Cana- souci de pogef la libe” d’expression de la minogit”
dian community specifically recognized in tGbarter est 'un des principaux facteurs qui ont reenl'adop-
that equality (and with it, the protection of sexual tion dueceitde la collectivi” nationale dans I'ast™
minorities) is one of the fundamental values of CanaButler. La collectivie canadienne a expressént
dian society. The standard of tolerance of this same reconnu daharta que I'égalig (et avec elle la pro-
Canadian community for obscenity cannot reasonably tection des min@eixuelles) constituait I'une des
be interpreted as seeking to suppress sexual expression valeurs fondamentales dettlacaswaienne. La
in the gay and lesbian community in a discriminatory norme eéeaote de cetteenie so@t canadienne en
way. Butler validates a broad range of sexually explicit i’ obsehité ne saurait raisonnablemetite” con-
expression as non-harmful. eidé comme visard étouffer de mamre discrimina-
toire la liber€ d'expression sexuelle dans la commu-
naug gaie et lesbienne. L'at Butler permet de
considrer un largeeventail de formes d’expression
sexuellement explicites comme norejodiciables.

The Constitution does not prohibit border inspections. La Constitution n’interdit pas les inspections fronta-
Any border inspection may involve detention and, erds. Toute inspection frontale est susceptible de
because Customs officials are only human, erroneous donnea leuetenue des marchandises core®sn”
determinations. If Parliament can prohibit obscenity, Puisque les agents des douanes ne sontemes des ~
andButler held that it had validly done so, the prohibi- humains, ces retenues risquentidégrdes dcisions
tions can be imposed at the border as well as within the  emrs08i le Parlement peut prohiber I'odrsitd — et
country. The only expressive material that Parliament dt@Butler aétabli qu'il I'avait fait de margre valide
has authorized Customs to prohibit as obscene is mate- — des prohibitions petwemtoioneés tant aux
rial that is, by definition, the subject of criminal penal- freres du pays ga’'lintérieur de celui-ci. Le seul
ties for those who are engaged in its production or traf- emeht'expressif que le Parlement a permis aux
ficking (or have possession of it for those purposes). Douanes de prohiber pour causmittobsticle mat”

The concern with prior restraint operates in such cir- riel qui, péinidon, entrafie des sanctionsepales
cumstances, if at all, with much reduced importance. It pour ceux qui se ivesnproduction oa son trafic

was open to Parliament in creating this type of govern- (ou encore ont leur posaessdins). La goccupa-
ment machinery to lay out the broad outline in the legis- tion relative aux restricteslalpes s’applique dans

lation and to leave its implementation to regulation by de telles circonstances, si tant est qu'elle s'applique,
the Governor in Council or departmental procedures mais avec beaucoup moing.dibétait loisible au
established under the authority of the Minister. A failure Parlement, lorsqu@acergenre de ecanisme gou-
at the implementation level, which clearly existed here, vernemental, deteradeS grandes lignes dans la loi
can be addressed at the implementation level. There is et de laisser sa mise extrecsagcermplie au moyen
no constitutional rule that requires Parliament to deal edgements pris par le gouverneur en conseil ou de
with Customs treatment of constitutionally protected pdoacés institutionnellestablies sous I'autoet’du
expressive material by legislation rather than by way of ministre. Tout manquement suvdi@ape de la
regulation or even by ministerial directive or depart- mise en ceuvre, situation qui s’est clairement produite en
mental practice. Parliament is entitled to proceed on the  eldesppeutefre Egle a cetteetape. Aucuneegle
constitutionnelle n'oblige le Parlemeat prescrire au
moyen d’une loi pluf que d’un eglement ou mme
d’'une directive minigfielle ou d’'une pratique institu-
tionnelle, la fapn dont les Douanes doivent traiter le
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basis that its enactments will be applied constitutionally — ernedtéxpressif pretge par la Constitution. Le Parle-

by the public service. ment a le droit d’agir en tenant pour acquis que les
textes de loi qu'il adopte sont applegid’'une marre
conformea la Constitution par les fonctionnaires.

If Customs does not make a tariff classification within Si les Douanes n’effectuent pas le classement dans le
30 days the importer’s classification applies. The 30-day elaidie 30 jours, celui fait par 'importateur s’applique.
decision period was an important protection inserted in  dlai die 30 jours imparti pour prendre lkecision est
the Customs Act for the benefit of importers. The evi- une mesure de protection importante etuireegree
dence demonstrated that Customs, because of scaraelalLoi sur les douanes au kEnéfice des importateurs.
resources or otherwise, failed to carry out the classifica- La preueenant€ que, soit en raison de ressources
tion exercise sometimes for many months. These defi-  d@ewnisoit pour d’autres raisons, les Douanes ont par-

ciencies could clearly have been addressed by regula- fois attendu de nombreux mois avant d’effectuer le clas-
tory provisions made under s. 164{1L)f the Customs  sement. Ces lacunes auraient clairementtpe Corri-
Act or ministerial directions to Customs officials. egy au moyen de mesurezglEmentaires prises en

vertu de I'al. 164(3) de laLoi sur les douanes ou de
directives du ministre aux fonctionnaires des douanes.

The requirement in s. 60(3) of the Act that a re-deter- Il faut donner un asdtmbligation faite par le
mination of a tariff classification be made with “all due par. 60(3) de la Loi deegena’la Evision du classe-
dispatch” must be given content. The original determi- ment tarifaire «dans les meibdais».dLa dcision
nation must be made within 30 days and there is no evi- initialeetteipfise dans uretdi de 30 jours, et il n'y

dence that the re-determination should take longer. The a aucune preuve indiquanegisetaaxige davan-

trial judge found that some requests for re-determination tage de temps. Le juge @ezepiestahce a constat”

under s. 63 took more than a year for decision. Such a gue certaines demamdesafepgsentes en vertu

delay is not in accordance with the Act. de l'art. 63 avaient pris plus d'aétae tranckés. Un
tel délai n'est pas conforma la Loi.

A court is the proper forum for resolution of an alle- Un tribunal judiciaire constitue la juridiction appro-
gation of obscenity. The department at that stage has ee pour statuer sur le bien-fendf'une dclaration
had the opportunity to determine whether it can estab- ceolitsc A cette €tape, le minigre a eu la possibi-

lish on a balance of probabilities that the expressive e dé dterminer s'il est en mesureediablir, selon la
material is obscene. The court is equipped to hear evi- epoprance des probab#is, que le matiel expres-

dence, including evidence of artistic merit, and to apply sif esteolesd_es tribunaux sont aptasentendre la

the law. The absence of procedures for taking evidence preuve, y compris la preuve de la valeur artsstique, et °
at the departmental level requires the appeal to the court appliquer le droit. L'absencesderprde@teption

in obscenity matters to be interpreted as an appeal by de la preuve au niveau eéveneixige que les appels

way of a trialde novo. interjes devant les tribunaux en neaé" d’obsehité
soient considfés comme des appels par voie de @soc’
de novo.
It was clearly open to the trial judge to find, as he did, Il est clair que le juge demrénstancetait fonds

that the appellants suffered differential treatment whera coniclure, comme il I'a fait, que les appelants atat ~
compared to importers of heterosexually explicit mate-  eaitiféremment si on les compare aux importateurs
rial, let alone more general bookstores that carried at deriglasexuellement explicite destirdux letéro-

least some of the same titles as the appellant bookstore. sexuels, et encore plus si on les compare aux librairies
Moreover, while sexual orientation is not mentioned @it plus @néral qui vendaient au moins certains
explicitly in s. 15 of theCharter, it is clearly an analo- des titres offerts par la librairie appelante. De plus,
gous ground to the listed personal characteristics. The quoique l'orientation sexuelle ne soit pas eaentionn”
appellants were entitled to the equal benefit of a fair and expliciteenéatt.” 15 de laCharte, il s'agit claire-

open customs procedure, and because they imported gay ment d’'un motif analogue ageristigeest person-

and lesbian erotica, which was and is perfectly lawful, nelfesrérées. Les appelants avaient deitégalig

they were adversely affected in comparison to other eméfice de I'application d’'une predure douamire
individuals importing comparable publications of a het-equitable et transparente, et, parce qu’ils importaient du
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erosexual nature. On a more general level, there was no erieh@rotique gai et lesbien — actigitqui était et
evidence that homosexual erotica is proportionately qui demeure parfaitement licite —,eis lésts’ par
more likely to be obscene than heterosexual erotica. It rappdeutres personnes qui importent des publica-
therefore cannot be said that there was any legitimate tions comparables de egnoasehielle. De fan

correspondence between the ground of alleged discrimi- plsaé, il n’y avait aucune preuve indiquant que,
nation (sexual orientation) and the reality of the appel- toutes proportionsegatd” matfiel érotique homo-
lants’ circumstances (importers of books and other pub- sexuel risque davartageobdSene que le matiel

lications including, but by no means limited to, gay anderotiue letérosexuel. Il est donc impossible d’affirmer
lesbian erotica). There was ample evidence to support qgu’il y avait une correspoedgdtiroe Entre le motif
the trial judge’s conclusion that the adverse treatment de discrimination en(bopiéntation sexuelle) et la
meted out by Canada Customs to the appellants violated situatiorteodes appelants (leur quald‘importa-
their legitimate sense of self-worth and human dignity. teurs de livres et autres publications, notamment du
The Customs treatment was high-handed and dismissive erigla@fotique gai et lesbien). Il y avait amplement
of the appellants’ right to receive lawful expressive el@tients de preuvetdyant la conclusion du juge de
material which they had every right to import. prereiinstance que le traitemengjudiciable eserg
par Douanes Canada aux appelants et, par l'ieerm”
diaire de ceux-cia la communaetgaie et lesbienne de
Vancouver, a pogt’atteintea’ I'estime de soi et la
dignité humaine dgitimes des appelants. Les Douanes
ont trai€ les appelants dedan arbitraire et ont morer”
de l'indifference envers leur droit de recevoir duewnat’
riel expressif licite, qu'ils avaient parfaitement le droit

d’'importer.
While here it is the interests of the gay and lesbian Bien que, erd&spe soient les droits de la com-
community that were targeted, other vulnerable groups mergaig et lesbienne qui aiestt ‘vigs, d’'autres
may similarly be at risk from overzealous censorship. groupeenalites pourraieregalement risquer dtfe

The appellant bookstore was targeted because it was sawmis censure exage. La librairie appelante a
considered “different”. On a more general level, it isett vige parce qu'elletait considiée «difBrente». De
fundamentally unacceptable that expression which is corfaplus ghérale, il me semble fondamentalement
free within the country can become stigmatized and inacceptable qu’une forme d’expression qui se mani-
harassed by government officials simply because it feste libremBint€rieur du pays puisse faire I'objet
crosses an international boundary, and is thereby de stigmatisation et dkerhant” par les fonction-
brought within the bailiwick of the Customs department. naires simplement parce qu’elle traverse uee fronti®
The appellants’ constitutional right to receive perfectly internationale et qu’elle tombe ainsi sous &'alésrit”
lawful gay and lesbian erotica should not be diminished Douanes. Le droit constitutionnel des appelants de rece-
by the fact their suppliers are, for the most part, located voir derislaérotique gai et lesbien parfaitement
in the United States. Their freedom of expression does licite ne devraitrpadiming du fait que leurs four-
not stop at the border. nisseurs sont pour la plupagssauiEtats-Unis. Leur

liberté d’expression ne s'&té pasa’la frontere.

The source of the s. 15(Charter violation is not the La source de la violation du par. 15(1) dehkrte
Customs legislation itself. There is nothing on the face n'est pasglaldfion douamire elle-neme. Il n'y a
of the Customs legislation, or in its necessary effects, rien dans le terte o€ ladgislation douamire ou
which contemplates or encourages differential treatment dans ses effessaires qui evoit ou encourage une
based on sexual orientation. The definition of obscenity ewiffte de traitement foee  sur [|'orientation
operates without distinction between homosexual and sexuelle efigitidh de I'obsenitt s’applique sans
heterosexual erotica. The differentiation was made here distinction auehétotique homosexuel et au reat”
at the administrative level in the implementation of the  eimtique le¥rosexuel. En 'egre, la distinction a
legislation. A large measure of discretion is granted ineté faite au niveau administratif, dans la mise en ceuvre
the administration of the Act, from the level of the Cus- dedgslation douamire. Un large pouvoir disetion-
toms official up to the Minister, but it is well established naire est aecamX” personnes chaeg de I'applica-
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that such discretion must be exercised in accordance tion de la Loiaetoos les niveaux, de I'agent des
with theCharter. Many of the systemic problems identi- douanes jusqu’au ministre, mais il esthi#nqu’un
fied by the trial judge in the department’s treatment of tel pouvoir etisariaire doitefre exere” conforne-
potentially obscene imports might have been dealt with raetet Charte. Bon nombre des prafhies syst:”
by institutional arrangements implemented by regula- miques sgypall le juge de preare instance relati-
tion, but this was not done. However, the fact that a reg- vemgenta “faon dont le minigre traite les
ulatory power lies unexercised provides no basis in importations potentiellemeenhebsiraient petre
attacking the validity of the statute that conferred it. cemigl moyen de pratiquasaraatie institutionnel
mises en ceuvre pagglement, mais cela n'a pat fait.
Toutefois, le fait qu'un pouvoireglementaire ne soit pas
exer@ ne peuefre invoge pour contester la validitde
la loi qui I'a congré.

As conceded by the Crown, the Customs legislation Comme I'sedéra Couronne, leegjislation doua-
infringes s. 2) of the Charter. With the exception of ere porte atteinta I'al. 20) de laCharte. A I'excep-
the reverse onus provision in s. 152(3) of Gwstoms  tion de la disposition du par. 152(3) delai sur les
Act, however, the legislation constitutes a reasonablelouanes portant inversion de la charge de la preuve,
limit prescribed by law which the Crown has justified toutefoisetfdlation constitue une limite raisonnable,

under s. 1 of th&harter. The Customs Tariff prohibi- prescrite par unegle de droit, que la Couronne a justi-
tion is not void for vagueness or uncertainty, and is ee fiu regard de I'article premier deCharte. La pro-
therefore validly “prescribed by law”. Parliament's leg- hibitioe\aré par IeTarif des douanes n’est pas nulle

islative objective, which is to prevent Canada from pour cause duigioh ou d'incertitude et elle est
being inundated with obscene material from abroad, is donc validement «prescrite pagleneler droit».
pressing and substantial, and Customs procedures are L'objeetffanda loi Erale en cause, qui est d'em-
rationally connected to that objective. Moreover, the echgr que le Canada soit inendé matfiel obsehe
basic statutory scheme set forth in the Customs legisla- provenamtrdedér, est urgent etal, et les pras’
tion, properly implemented by the government within dures devesisont rationnellementésa’ cet objec-
the powers granted by Parliament, was capable of being tif. De plus, s'ilezgtadeinent mis en ceuvre par
administered with minimal impairment of the sh2( gouvernement, dans le respect des pouvoirseesfar
rights of importers, apart from the reverse onus provi- le Parlememygilma’de base gvu par la égislation
sion. Customs officials have no authority to deny entry dewarpourraitefre adminisg’de maréred ne por-
to sexually explicit material unless it comes within the ter atteinte quecde fajnimale aux droits garantis
narrow category of pornography that Parliament has aux importateurs pab),ax@eption faite de la dis-
validly criminalized as obscene. With respect to lawful position portant inversion de la charge de la preuve. Les
publications, the interference sanctioned by Parliament fonctionnaires des douanes n’ont le pouvoir de refuser
was limited to the delay, cost and aggravation inherent  €erdii magfiel sexuellement explicite que si celui-
in inspection, classification and release procedures. ci appatiargatgorieetroite du matfiel pornogra-

phique, que le Parlement a validement crimieapsur

cause d'obseniité. Relativement aux publications licites,

I'atteinte autoriee par le Parlement se limite awdais,

calts et contradfés interents aux pradures d'inspec-

tion, de classement et dedbuanement.

e

Per lacobucci, Arbour and LeBel JJ. (dissenting in Les juges lacobucci, Arbour et LeBel (dissidents en
part): The majority’s conclusion that tBetler test does partie): La conclusion de la magosElon laquelle le
not distinguish between materials based on the sexual ereitbli dansButler ne fait, en ce qui concerne le
orientation of the individuals involved or characters agniat; aucune distinction foed&” sur ['orientation
depicted is agreed with. THautler test applies equally sexuelle des personnes en cause ou des personnages
to heterosexual, homosexual and bisexual materials. The eseFgs, est accept. Le criere €tabli dans I'aet
use of national community standards as the arbiter oButler s’applique egalement au metiel héttrosexuel,
what materials are harmful, and therefore obscene, homosexuel ou bisexuel. Le pecdess normes
remains the proper approach. There is also agreement sociales nationales pour jugeresied esbggjudi-

2000 SCC 69 (CanLll)



[2000] 2 R.C.S. LITTLE SISTERS BOOK & ART EMPORIUMC. CANADA 1127

with the majority’s conclusions that the harm-based ciable et, de ce faiknebdemeure I'approche appro-

approach is not merely morality in disguise and that the eeprSontegalement accegs les conclusions de la

Butler test does apply to written materials, although it maasélon lesquelles I'approche fa®dSur le paju-

will be very difficult to make the case of obscenity dice n’est pas simplement du morakguiss &t le

against a book. cete établi dans I'amef Butler s’applique auxecrits,
quoigu’il soit tes difficle de @montrer le caraete
obs@ne d'un livre.

The application of the Customs legislation has dis- L'application degialétion douamire aet source
criminated against gays and lesbians in a manner that de discrimiadt@rdroit des gais et des lesbiennes,
violated s. 15 of th&harter. The Customs legislation d’'une mare’incompatible avec l'art. 15 de CGharte.
does not itself violate s. 15(1), however, for the reasons Toutefois, pour les motifeseyaosia majosd, la
given by the majority. While it is arguable that porno- egiflation douamire ne viole pas en soi le par. 15(1).
graphic materials play a more important role in the gay Bien qu'il soit possible d'affirmer queeleetnai-
and lesbian communities, gays and lesbians remain able nographique jae plus important dans les com-
to access pornographic materials that do not create a regngait et lesbienne, les gais et les lesbiennes ne
substantial risk of harm. Therefore legislation banning cessent pas d'aves aocmatfiel pornographique
obscenity alone has no adverse effects, and it is unnec- queaeas’ un risque ammiable de mjudice. Par
essary to proceed with the rest of the analysis prescribed edqumst, les dispositionsedislatives interdisant
underLaw. I'obscénité ne produisent paselles seules d'effet gjui-

diciable, et il est inutile de congiEr I'analyse prescrite
par I'arrét Law.

As properly conceded by the respondents, the Cus- Commaeljaste titre core® les intin&s, I'appli-
toms legislation, as applied to books, magazines, and cation egisltion douamire aux livres, aux maga-
other expressive materials, violates the appellants’ rights zines et autres formes ediel neapressif porte
under s. Af) of the Charter. The legislation has been atteinte aux droits garantis aux appelants pédn) . 2
administered in an unconstitutional manner, but it is the Chirte. La loi aéte appligee de mamre inconstitu-
legislation itself, and not only its application, that is tionnelle, mais c’est la loi efeenét non pas seule-
responsible for the constitutional violations. Given the ment son application, qui est responsable des violations
extensive record o€Charter violations, there must be constitutionnelles. Compte tenu de I'imposant bilan
sufficient safeguards in the legislative scheme itself to d’application inconstitutionnetigjrteerEgislatif lui-
ensure that government action will not infringe constitu- emm” doit comporter des garanties suffisantes pour
tional rights. The issue is not solely whether the Cus- faire en sorte que les actes du gouvernement ne portent
toms legislation is capable of being applied constitution- pas atteinte aux droits garantis par la Constitution. La
ally. Instead, the crucial consideration is that the question en litige ne consiste pas uniquestezmnti-
legislation makes no reasonable effort to ensure that it ner sigisldfion douawmire peutefre appliqee de
will be applied constitutionally to expressive materials. cofa constitutionnelle. Au contraire, le point fonda-
The government has provided little reason to believe mental est le fait que empiatibn ne comporte
that reforms at the implementation level will adequately aucune mesure raisonnable\dsaoter qu’elle soit
protect the expressive rights involved or that any such amaiqu matfiel expressif d’'une mamié conforme
reforms will not be dependent on exemplary conduct bya la Constitution. Le gouvernement a derp€u de rai-
Customs officials to avoid future violations of constitu- sons de croire quefiemes au niveau de la mise en
tional rights. Furthermore, it is not just the rough and ceuvregeobht convenablement les drait&alibere
ready border screening procedure that has been respon- d’expression en cause ou ques lelesuetes
sible for these constitutional infirmities, but the entire eformesa p€venir de futures atteintes aux droits cons-
system by which these screening decisions are titutionnelgpendra pas du maintien par les agents
reviewed. des douanes d’'une conduite exemplaire. En outre, ce
n'est pas seulement la pesitire sommaire de coale”
frontalier qui est responsable de cefidénces consti-
tutionnelles, mais bien I'ensemble du sys€ de eVi-
sion de ces efisions initiales.
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The government’s burden under s. 1 of @arter is Conformémenta’ l'article premier de l&Charte, le

to justify the actual infringement on rights occasioned gouvernement a l'obligation de justifier les atteintes

by the impugned legislation, not simply that occasionedeelle#s causés aux droits par la loi contest’et non pas

by some hypothetical ideal of the legislation. Examining simplement cellesesapaf une hypattique version

such a hypothetical ideal runs the risk of allowing even ealelde cette loi. L’examen d’'un teki hypotletique

egregious violations ofCharter rights to go unad- risque de permettre quamades violations flagrantes

dressed. Obviously any substantive standard for obscen- de droits garantis Qfartéa soient pas=s sous

ity will have difficulties in application, regardless of the silence. llestiént que toute norme substantielle en

institutional setting in which it is applied. This will not et d'obsehité sera difficile d’application, irepen-

necessarily be cause for concern. Where, however, the damment du cadre institutionnel dans lequel elle est

challenge is to the procedures by which the law is appligCela ne constituera pascassairement une

enforced, the fact that far more materials are prohibited sourceedecppation. Toutefois, lorsque la contesta-

than intended is extremely relevant. Many of the items tion vise legquoEs au moyen desquelles la loi est

seized in this case were eventually determined not to be apelitpifait que beaucoup plus de enigll’soit pro-

obscene. These wrongfully detained items clearly ehdie ce qui est voulu est ettrément pertinent.

engaged the values underlying the guarantee of free Bon nombre des articlesfusaisis ont en bout de

expression in s. Bj. While a more deferential approach ligeie jugds non obsres. Ces articles retenaigort

is appropriate where, as here, the government is mediat- faisaient manifestement intervenir les valeurs qui sous-

ing between competing groups as a social policy maker, tendent la garantie de dibgpression gvue par

the Court cannot abdicate its duty to demand that the I@l. Quoiqu’'une approche empreinte d’'une plus

government justify legislation limitingharter rights. grande eférence convienne lorsque, comme en l'es-
péce, le gouvernement joue, en tant qu'architecte de la
politique sociale, le ale d'arbitre entre des groupes
OppoEs, la Cour ne peut pas faire abstraction de I'obli-
gation qui lui incombe d'exiger du gouvernement qu’il
justifie les mesuresegislatives restreignant des droits
garantis par |&€harte.

The substantive standard for obscenity set out in La norme substeetidllie au par. 163(8) dlode
s. 163(8) of theCriminal Code, as applied by Customs, criminel en matere d’obsehité, telle qu’elle est appli-
is an intelligible standard, and the limit dCharter quée par les Douanes, constitue une norme intelligible,
rights is thus prescribed by law. The objective of the et la restriction dees$hgatanties par l@harte est
Customs legislation, which is to limit the importation of ~ donc prescrite par egle de droit. L'objectif de la
obscene materials into the country, is pressing and subegisldtion douamire, qui est de restreindre I'importa-
stantial. Preventing obscene materials from ever enter- tion deriebaitbsene au pays, est urgent eek’Le
ing the country is a rational means of protecting society fait céemmgr” du matiel obsehe d’'entrer au pays
from harm. In light of the Customs legislation’s failure constidgalément un moyen rationnel de pgsf la
to acknowledge effectively the unig@marter concerns soei? contre les mjudices. Toutefoigtant done’que
raised by expressive materials, however, it is not mini- edgslation douamre ne tient pas compte coei&-
mally intrusive. The only accommodation made for ment des oeradidhs particuéres que soale le
expressive materials is that their review under s. 67 is enehExpressif eedarda laCharte, ces dispositions
done by a superior court rather than by the Canadian ne sont pas le moins attentatoire possible. La seule

International Trade Tribunal. This is insufficient to safe- mesuexiaf® qui aefe prise en ce qui concerne le
guard the fundament@lharter rights at stake. The sheer mit] expressif est le fait que lavision pevue par
number of contested prohibitions, and the cost of chal- I'art. 67 est effeptr'une cour sapéure pludt que

lenging them through the various levels of administra- par le Tribunal canadien du commerezrrextette

tive review, makes it completely impracticable for the mesure ne suffit pas poegqrdes droits fondamen-

appellants to contest each one of them up to the s. 67 taux garantisQbartequi sont en jeu. Le nombre

level. consiérable de prohibitions contess et les ad$
gu’entrahe leur contestation aux diffénts niveaux de
révision administrative font en sorte qu’il est totalement
impossible en pratique pour les appelants de les contes-
ter toutes jusgu’au niveau deviSion pgvu par I'art. 67.
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The protection of expressive freedom is central to the
social and political discourse in our country. If such a
fundamental right is to be restricted, it must be done
with care. This is particularly the case when the nature
of the interference is one of prior restraint, not subse-
guent silencing through criminal sanction. The flaws in
the Customs regime are not the product of simple bad

La protection de la ibexpression est vitale pour
le discours social et politique dans notre pays. Si un
droit aussi fondamenteirdaiestreint, cela dodtre
fait avec soin, paréowdint lorsque la nature de I'at-
teinte prend la forme d’'une restrigiablpret non
d'wdiction au silence sulpiente au moyen d’'une
sanctipalep”Les lacunes dwegime douanier ne

faith or maladministration, but rather flow from the very esultent pas de simples actes de mauvaise foi ou de

nature of prior restraint itself. Given the inherent dan-

mauvaise application, ecaigetit plutf de la nature

gers in a scheme of prior restraint at the border it is emmd’un egime de restriction pelable. Compte tenu

obviously important to have procedural protections in
the legislation itself that can minimize these dangers.
The Customs legislation fails the s. 1 analysis primarily
because it lacks any such protections.

des dangers énuies d'unegime de restriction pa-
labéefrontere, il esteVidemment important d'iet’
grém Bgislation elle-rafne des garanties pemhi-
rales qui permettentedigirer” au minimum ces

dangers. La dgislation douamire ne eSiste pasa’
lanalyse fonde sur larticle premier principalement
parce gu’elle ne comporte aucune mesure de protection
de ce genre.

A minimally intrusive scheme would ensure that
those enforcing the law actually obey its dictates. To
determine whether something is obscene, it must be
seen in its entirety, with close attention to context, tone,
and purpose. Customs officers have consistently failed
to applyButler's command to consider the context and
artistic merit of items under consideration. While proce-
dural safeguards might alleviate many of these
problems, their complete absence from the Customs leg-
islation simply confirms the inadequacy of the current
scheme. Absolute discretion rests in a bureaucratic deci-
sion-maker, who is charged with making a decision
without any evidence or submissions, without any
requirement to render reasons for decision, and without
any guarantee that the decision-maker is aware of or
understands the legal test he or she is applying. Such a
system cannot be minimally intrusive.

Wgime qui serait le moins attentatoire possible
veilleraie ‘que ceux qui appliquent la loietsent
dises “prescriptions. Pouetdfminer si une chose
esenbsd faut 'examiner au complet, en accordant
une grande attention au contexte, alidbjetet_es

agents des douanes emaigiement omis d’appli-

quer l'ordre @t ddn®’ dans I'aret Butler de tenir

compte du contexte et de la valeur artistique des articles
egami{puoique des garanties prdafales soient

susceptibleenlatt ces probhmes, I'absence totale

de ces garanties elgiskatoi douaire ne fait que
confirmer le eaeactaédquat du e€gime actuel. Un
pouvoir elisgmaire absolu est caw® a un dcideur
administratif, qui est cleapgéndre uneedision en
I'absence de toute preuve ou observagia,tsans ~

de la motiver et sans aucune garantie gudliconna”

comprend leeceitBgal qu'il applique. Un tel sysitie

ne sauraiefre le moins attentatoire possible.

Moreover, the deleterious effects of the existing Cus-
toms regime outweigh its benefits. The first obvious del-
eterious effect of the current system is the extraordina-
rily high rate of error. The detentions have had a
dramatic, tangible effect on the lives of countless
Canadians. Alternative bookstores have had their viabil-
ity threatened by the constant delays and outright
prohibitions. Authors and artists have suffered the indig-
nity of having their works condemned as obscene, and
not fit to enter the country. Perhaps most important of
all, ordinary Canadians have been denied important
pieces of literature. Weighed against these costs are the
benefits of a Customs regime that makes almost no spe-
cial accommodations for the free expression rights at
stake. The benefits of the present legislation are prima-
rily monetary, as the reforms sought by the appellants

De plus, les efégtsliptables duegime douanier
existardext ses avantages. Le premier effejusr’
diciablegilme actuel est son taux d’erreur extraordi-
naireralené.” Les retenues ont eu des amnsnces
tangibles et dramatiques sur la vie d’innombrables
Canadiens. Les librairieslgmi@ilt vu leur viabilit”
neenpaf les elais continuels et les prohibitions pro-
prement dites. Des auteurs et des artisteg dlatf-essuy”
front de voir leurs ceuvres @mslgoof cause
detigc’et &cla€es indignes d’entrer au pays. Fait
gteaitlé plus important, on a peM’ensemble des

Canadiens d'importantes ceuzites.li€omparati-

vemess cafs, il y a les avantages d’'uegime
douanier qui ne comporte presque aucune enesure sp”
ciale pour tenir compte desedraita libert d’ex-

pression en jeu. Les avantagegislatian actuelle
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will require public expenditures. However, it is impor-
tant not to overestimate those costs. In the absence of
any evidence that a scheme with more procedural safe-
guards would be impossible, it should not be assumed
that Parliament is completely incapable of devising a
cost-effective legislative scheme that better protects the
constitutional rights in question.

sont principalement d'ordre financier, cafdenes
sellicppar les appelants exigeront kepelise de
deniers publics. Il importe toutefois de ne pas surestimer
ces. &6 I'absence de preuve indiquant gu'il serait
impossibtatdif un ggime comportant davantage de
garantiesdpralgs, il ne faut pas supposer que le
Parlement est absolument incapaklebatér un
regime Egislatif qui, tout eretant efficient, pragerait
mieux les droits constitutionnels en cause.

The appropriate remedy for this violation of the
appellants’ constitutional rights is to strike down Code
9956@) of the Customs Tariff. Given the fact that there

were grave systemic problems in the administration of

the law, the primarily declaratory remedy relied on by

legoaration convenabla 'egard de l'atteinte aux
droits constitutionnels des appelants adnsisider
le code tarifaire 2956u Tarif des douanes. Etant

'application de la loi,ef@ration principalement

the majority is simply inadequate. Systemic problems eclatatoirea’ laquelle s’en remet la majaitést tout

call for systemic solutions. Customs’ history of

improper censorship, coupled with its inadequate
response to the declarations of the courts below, con-

firms that only striking down the legislation will guaran-
tee vindication of the appellants’ constitutional rights.

There are a number of options available to Parliament to

simplement insuffisante. Deseprebl sysmiques
commandent des solutiemsigyst. Les aatédents
des Douanes ere rdaticensure é&guliere, con-
jeg@ leur Eponse insuffisante aux jugemenecid-
ratoires des juridictiorezienfés, confirment que
seule linvalidation des megiskgiVés en cause

ederistence de probies sysimiques graves dans

2000 SCC 69 (CanLll)

remedy the current flaws in the Customs legislation. garantira le respect des droits constitutionnels des appe-
First, it could enact new legislation which properly safe- lants. Le Parlement dispose d'un certain nombre de
guards the expressive rights at stake. Second, it could solutions poedieeraux lacunes actuelles de la

establish a specialized administrative tribunal to expedi-egislation douamre. Prengtement, il pourrait adopter

tiously review obscenity determinations made by front-
line Customs officers. Finally, it could rely on the crimi-
nal law to deal with the importation of obscene materi-
als into the country in lieu of a prior restraint regime.
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B.C.L.R. (3d) 241, 131 D.L.R. (4th) 486, [1996] Colombie-Britannique (1996), 18 B.C.L.R. (3d)
B.C.J. No. 71 (QL), dismissing the appellants’ 241, 131 D.L.R. (4th) 486, [1996] B.C.J. No. 71
application for a declaration pursuant to s. 52(1) of  (QL), qui avaiteréget’ reqefe visanta obtenir
the Constitution Act, 1982. Appeal allowed in part,  uneedlaration en vertu du par. 52(1) delai
lacobucci, Arbour and LeBel JJ. dissenting in partconstitutionnelle de 1982. Pourvoi accueilli en par-
tie, les juges lacobucci, Arbour et LeBel sont dissi-
dents en partie.

Joseph J. Arvay, Q.C., andlIrene C. Faulkner, Joseph J. Arvay, c.r., etlrene C. Faulkner, pour
for the appellants. les appelants.

Judith Bowers, Q.C., Brian J. Saunders and Judith Bowers, c.r., Brian J. Saunders et Daniel
Daniel Kiselbach, for the respondents the Minister Kiselbach, pour les intines le ministre de la Jus-
of Justice and Attorney General of Canada and the  tice et procumetralgu Canada et le ministre

Minister of National Revenue. du Revenu national.

George H. Copley, Q.C., andJeffrey M. Loenen, George H. Copley, c.r., et Jeffrey M. Loenen,
for the respondent the Attorney General of British  pour I'ietile procureur gréral de la Colombie-
Columbia. Britannique.

Christine Bartlett-Hughes and Robert E. Christine Bartlett-Hughes et Robert E. Houston,
Houston, Q.C., for the intervener the Attorney c.r., pour lintervenant le procureureggral de
General for Ontario. I'Ontario.

R. Douglas Elliott andPatricia A. LeFebour, for R. Douglas Elliott etPatricia A. LeFebour, pour
the intervener the Canadian AIDS Society. l'intervenante lae®ocinadienne du SIDA.

Patricia D. S. Jackson andTycho M. J. Manson, Patricia D. S. Jackson et Tycho M. J. Manson,

for the intervener the Canadian Civil Liberties  pour l'intervenante I'Association canadienne des
Association. libes civiles.
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Frank Addario and Ethan Poskanzer, for the Frank Addario et Ethan Poskanzer, pour l'inter-
intervener the Canadian Conference of the Arts. venante leef@ocB canadienne des arts.

Cynthia Petersen, for the intervener EGALE Cynthia Petersen, pour l'intervenante EGALE

Canada Inc. Canada Inc.

Janine Benedet, for the intervener Equality  Janine Benedet, pour lintervenante Equality
Now. Now.

Jill Copeland, for the intervener PEN Canada.  Jill Copeland, pour l'intervenante PEN Canada.

Karen Busby and Claire Klassen, for the inter- Karen Busby et Claire Klassen, pour l'interve-
vener the Women’s Legal Education and Action  nant le Fonds d'actioneduaiifion juridiques
Fund (LEAF). pour les femmes.

The judgment of MclLachlin C.J. and Version ftaise du jugement du juge en chef
L'Heureux-Dul&, Gonthier, Major, Bastarache and McLachlin et des juges L'Heureug;Dub’
Binnie JJ. was delivered by Gonthier, Major, Bastarache et Binnie rendu par

BINNIE J — After a trial of considerable com-  LE JUGE BINNE — A la suite d'un proes tes 1

plexity lasting two months, the trial judge in this  complexe d'uneeai€ deux mois, le juge qui l'a
case concluded not only that Customs officials had esiff a estim” que, en I'esgce, non seulement
wrongly delayed, confiscated, destroyed, damaged, les fonctionnaires des douanes avaiet-ils, °
prohibited or misclassified materials imported by = nombreuses reprisesereaon retenu, confis-
the appellant on numerous occasions, but that thesee, délit, endommagy’interdit et mal classtes
errors were caused “by the systemic targeting of  marchandises émpqar 'appelante, maiga-
Little Sisters’ importations in the [Vancouver] lement que ces erreurs awetiemaises fRA-
Customs Mail Center”. Little Sisters is a lesbianDUCTION] «par la prise systhatique pour cibles
and gay bookshop owned by the appellants James  des importations de Little Sisters dans le centre de
Eaton Deva and Guy Bruce Smythe, who say their  courrier des Douanes [de Vancouver]». Little Sis-
equality rights as gay men have been violated by  ters est une librairie gaie et lesbienne appartenant
the government’s action. The store carried a spe- aux appelants James Eaton Deva et Guy Bruce
cialized inventory catering to the gay and lesbian  Smythe, qui disent que leursadréigslie en
community which consisted largely of books that  tant qu’hommes gaetéowniolés par les actes du
included, but was not limited to, gay and lesbian  gouvernement. Le magasin dispose d’un inventaire
literature, travel information, general interest peri- edgli$ s’adressard [a communaegtgaie et les-
odicals, academic studies related to homosexuality,  bienne et cengiincipalement de livres,
AIDS/HIV safe sex advisory material and gay and  notamment — mais pas uniqguement — de la litt
lesbian erotica. It was not in the nature of a “XXX  rature gaie et lesbienne, de [linformation de
Adult” store. It was and is a boutique carrying a  voyage, desogiques d'inttét géréral, des
fairly broad range of inventory of interest to a spe-  ouvrages universitaires sur 'homosextedit”
cial clientele. It was considered something of a  textes d'information sur les pratiqgues sexuelles
sans risque d'infection au SIDA/VIH ainsi que du
magriel érotique gai et lesbien. Il ne s'agit pas
d’'une boutiqgue «XXX pour adultes». Il s’agissait
et il s'agit toujours d’'une boutique offrant un
inventaire assez divergfiét Epondant aux ietéts
d’une clientle particulere. Ce magasin est consi-

2000 SCC 69 (CanLll)


shelbyP
Line


1136 LITTLE SISTERS BOOK & ART EMPORIUMV. CANADA  Binnie J. [2000] 2 S.C.R.

“community centre” for Vancouver's gay and les- er&flcomme une sorte de «centre communautaire»
bian population. pour la population gaie et lesbienne de Vancouver.

The appellants concede that much of the mate- Les appelants cordent qu'une bonne partie du
rial imported by Little Sisters consisted of erotica  eni@l” impor€ par Little Sisters est de nature
but have denied throughout that anything it hasrotique, mais ils ont constammeng wjle celle-ci
imported is obscene. If the erotica had been manu-  importe deriehatbsehe. Si le matfiel éro-
factured in Canada, the government would have tique ataifabriq€ au Canada, le gouverne-
had no legal basis to suppress it short of a success-  ment n'aurait eu aucun foretpah@oul’ I'in-
ful prosecution under s. 163 of tleiminal Code, terdire, sauf s'il avait inteatavec suags, en vertu
R.S.C., 1985, c. C-46, in which the state would de lart. 163Cdde criminel, L.R.C. (1985),
have the onus of establishing obscenity. ch. C-46, des poursuit&stat aurait eu le far-

deau de prouver le caract obsene du mafiel.

We are told that Canada produces very little gay On nous a dit que le Canada produstpeu de
and lesbian erotica, obscene or otherwise, and Lit- enmehtrotique, obsene ou autre, destm la
tle Sisters therefore depends on foreign suppliers, elemaie et lesbienne, de sorte que Little Sis-
mainly in the United States. The appeal therefore  tepemd de fournisseuedrangers, surtout an’
requires us to consider what limitations may con-  ricains. Il nous faut donc, daesdatppourvoi,
stitutionally be placed on freedom of expression  examiner les limites qui peuvent constitutionnelle-
when “expression” crosses international bounda-  ratmet iposesa la liber€ d’expression lors-
ries, and to what extent the rights of importers  que la «forme d’expression» en cause traverse des
must be balanced against the state’s interest in  &m@stiinternationales, ainsi que la mesure dans
preventing the importation of materials that the laquelle il faut @ardés droits des importateurs
state considers to be harmful to society. et le droit 8eal’ d’interdire I'importation de

magriel qu'il consi@dre pejudiciablea la socEt.

I. Facts |. Les faits

The appellant, Little Sisters Book and Art L’appelante Little Sisters Book and Art Empo-
Emporium, is a corporation incorporated under the  rium est unetsacinstiteée sous leagime des
laws of British Columbia. The individual appel- lois de la Colombie-Britannique. Les personnes
lants are the directors and controlling shareholders  physiques appelantes sont les administrateurs et les
of Little Sisters. The corporate appellant has a bus-  actionnaires dominants de Little Sistergtt.a soci’
iness interest and the individuals combine both  appelante aertinbmmercial dans le gsént
business and personal interests. As all of the inter-  pourvoi, tandis que les personnes physiques appe-
ests necessary to constitute this appeal are repre- lantesaylaribis un intf€t commercial et un
sented, there is no need to disentangle their spe- eréinpersonnel. Puisque tous leseiéts requis
cific corporate and individual interests, and | will  pour former lkespnt pourvoi sont regséngs, il
generally refer to them collectively as “the appel- n’est pecessaire deedéler les ingréts com-
lants”. merciaux et individuels de chacune des parties
appelantes, et je vais donergfalement les appe-
ler collectivement «les appelants».

Since its establishment in 1983, Little Sisters Depuis sa fondation en 1983, Little Sisters
has imported 80 to 90 percent of its erotica from  importe da 80 pour 100 de son neaiEl éro-
the United States. For the last 15 years it has been  tiqgu&tdesUnis. Au cours des 15 derres
a reluctant participant in a running battle with ees elle aett engagé malge elle dans une
Canada Customs. Its foreign suppliers typically  bataille incessante avec Douanes Canada. Ses four-
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insisted on payment within 30 days, yet adminis-  nissairangers insistent habituellement pour
trative delays at Customs frequently held up shipetre pags dans unalai de 30 jours, alors que les
ments until months after they were paid for, and elaid administratifs survenant aux Douanes entra”
then, not infrequently, materials were seized or neagjuemment la retenue, pendant plusieurs
ordered returned to sender. In the usual course the  mas dgur paiement, d’envois qui lui sont
appellants were given no reason for the seizure or  dsstilhn’est pas rare que du mia¢] soit saisi
return. Some of the suppliers refused to make fur-  ou fasse I'objet d’'un ordre de aefmxjpedi-
ther shipments. teur. Eregle gnrérale, aucun motif n'est doan’
aux appelants pour expliquer la saisie ou le renvoi.
Certains fournisseurs ont retusle faire d'autres
envois.

In very detailed and comprehensive reasons, the Dans ses motifs complets eedr d&taillés, le 6

trial judge made a number of key findings of fact  juge dugsacti€ un certain nombre de conclu-
in the appellants’ favour. He identified very high  sions de fait importantes en faveur des appelants. Il
error rates in determinations respecting Little Sis- a mentides taux d’erreur és €levés dans les
ters’ imports at all levels of the Customs review ecigdions relatives aux importations de Little Sis-
procedure. He held that “[s]uch high rates of error  &etsutes legtapes de la predure de contde
indicate more than mere differences of opinion and  douanier. Selon TRAPUCTION] «[d]es taux
suggest systemic causes” ((1996), 18 B.C.L.R.  d'erreur alessis’€velent bien plus que de sim-
(3d) 241, at para. 100). He identified several rea-  plesrdiftes d'opinion et suggent I'existence
sons for these high error rates, including the mini-  de causesrsgags» ((1996), 18 B.C.L.R. (3d)
mal resources given to Customs officials combined 241, au par. 100). |l aesignaléurs raisons
with inadequate training in obscenity law ranging  expliquant ces taux d'@imes, notamment les
from a few hours in the case of inspectors to a few  ressources minimales amisedisposition des
days for higher ranks. Specifically, he found (at  fonctionnaires des douanes eespida forma-
para. 116) that: tion in&djuate qui est dispeses’en droit relatifi®
'obscénité, qui varie de quelques heures dans le
cas des inspecteuasquelques jours dans celui des
fonctionnaires de rang plude\é. De fapon plus
particuliere, il a tie€ la conclusion suivante (au
par. 116):

Many publications, particularly books, are ruled TRADUCTION] De nombreuses publications, particu-
obscene without adequate evidence. This highlights per-erentiént des livres, sonecdaeges obsenes en l'ab-
haps the most serious defect in the present administra- sence de preuve suffisante. Cela fait ressortir la lacune
tion of code 995&), that is, that classifying officers are peaite la plus grave de I'application actuelle du code
neither adequately trained to make decisions on obscen- aR%sM le fait que les agents de classement ne sont
ity nor are they routinely provided with the time and the pas désraggquatement pour prendre descidions en
evidence necessary to make such decisions. There is no erendtobsehitt et qu’ils ne disposent habituelle-
formal procedure for placing evidence of artistic or lit- ment ni du temps ni de la precessaires pour pren-
erary merit before the classifying officers. Conse- dre de tebessions. Il n'y a aucune predare for-
guently, many publications are prohibited entry into melle permettantederqer aux agents de classement
Canada that would likely not be found to be obscene if etleaents de preuve relatiésla valeur artistique ou
full evidence were considered by officers properly efdife. Par comsjuent, I'entee au Canada est refes”
trained to weigh and evaluate that evidence. a I'egard de nombreuses publications qui ne seraient

vraisemblablement pas jegs obsenes si une preuve
compkte €tait examiee par des agents ayait ad-
guatement forms$ pour la soupeser eeValuer.
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The lack of available resources was of particular Le manque de ressources est un aspect qui
concern to the trial judge, who found that: “The equCupait particuirement le juge de preeme
inference to be drawn is that Tariff Administrators  instance, qui a fait la constatation suivante: [
in the Prohibited Importations Directorate do notbucTION] «L’inference qu'il faut tirer est que les
have sufficient time available to consistently do a  applicateurs du Tarif au sein de la direofion g~
proper job. The problem is even more significant  rale des importations @eshitdnt pas suffisam-
at the regional levels where customs officers  ment de temps pour effectuer constamment du bon
encounter much higher volumes of goods and have  travail. Leepnebést encore plus aigu dans les
far more expansive duties” (para. 81). egions, o' les douaniers font face des volumes

beaucoup plugléves de marchandises et ont des
fonctions beaucoup plusteéndues» (par. 81).

The trial judge found that the administration of Le juge de prenere instance a estamjue I'ap-
the Customs scheme has a significantly differential ~ plicatioredumgé douanier avait des effets extr”
impact on small or specialty publishers, importers  memergrdifts sur lesditeurs, importateurs et

and bookstores. He specifically found (at para. librairiesigfi®s ou de petite taille. En particu-
105) that: lier, il a jug”(au par. 105) que:
Customs’ administration of code 99&p(results in TRADUCTION] L'application du code 995§ entrahe

arbitrary consequences. Traditional bookstores do not deequeries arbitraires. Les librairies tradition-
have similar encounters with Canada Customs. Helen nelles n'ont pas autaremdiésdavec Douanes
Hager, who operated a general-interest bookstore in Canada. Helen Hager, qui @ erpltilitairie ghé-
Vancouver for many years, did not know that Customs aaldancouver pendant de nombreuseseasnne
inspected books for obscenity until she left that business savait pas que les Douanes inspectaient les livres pour
and opened a store catering to women, in which sheerifiar” s’ils étaient obsenes; elle ne I'a efouvert
stocked some material for lesbians. She had two ship- @S FWOir quit’ cette entreprise et ouvert un maga-
ments from Inland [a book distributor] interrupted at the sin servant uneetdig@minine dans lequel elle ven-
border and has never received two of the books in the dait deriehadestie” aux lesbhiennes. Deux eqi-
shipment, nor any documents from Customs in relation tions provenant de Inland [un fournisseur de livres] ont
to them. €t interceptesa la frontere, et elle n'a jamais ca,

deux des livres faisant partie d'un de ces envois ni

aucun document des Douareseureégard.

The trial judge noted that the task of reviewing Le juge de preneife instance a soulignque la
allegedly obscene materials was generally unpopuachet”de contiér le magtiel qui serait obsme
lar with Customs officers, who opted to rotate out  n’estégdlement pas @és prige par les doua-
of Code 9956 obscenity duties after three to six  niers, qui optent, au bout de gimois, pour
months. | should note, parenthetically, that there  d'autres fonctions que celss dii condié
was no evidence that they suffered harmful attitu-  antetigeeffecte en vertu du code 9956. Je
dinal changes as a result of their prolonged expo-  tesignaler en passant qu’il n'y avait aucune
sure to the sexually explicit material sought to be  prewmaiitrant que ces personnes souffraient
imported by the appellants, albeit the exposure was  de changements d’attjudeiables en raison
job-related. de leur exposition prolazgau magfiel sexuelle-
ment explicite que les appelants voulaient impor-
ter, quoique cette exposition soikdid I'emploi.

Seizure included not only magazines, videos and Les autorig's douard@fes n’ont pas saisi unique-
photographic essays, but books consisting entirely ~ ment des magazires gidéeuvres photogra-
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that at p. 68 Dickson C.J. also referred to the “fur-  l'art. 251. Il est vraiaglaep. 68, le juge en chef

ther flaw” that Parliament had failed to provide in  Dicksonegalément faitetat de I'«autre fai-

s. 251 “an adequate standard for therapeutic abor-  bleassavoir le fait que le Parlement n'avait

tion committees which must determine when a  paen®, a l'art. 251, de «norme aduatea’

therapeutic abortion should, as a matter of law, be  laquelle lesesod@t!’avortement #rapeutique

granted”. In this case, the appropriate legal stan-  doiveneféeer lorsqu’ils onta” ddcider si un

dard is supplied by the incorporation by reference  avortemesraphltique devrait, en droigtré

of s. 163(8) of theCriminal Code, as lacobucci J.  autods. En I'espce, la normeeljale appropeé

concedes in para. 225. est fournie au moyen de l'incorporation par renvoi
du par. 163(8) duCode criminel, comme le con-
céde le juge lacobucci, au par. 225 de ses motifs.

In Hunter v. Southam, s. 10(3) of theCombines Dans I'arét Hunter c. Southam, le par. 10(3) de 129
Investigation Act purported to permit a member of  LUai relative aux enquétes sur les coalitions avait
the Restrictive Trade Practices Commission to  pour objet d’habiliter les membres de la Commis-

authorize a search and seizure. The Court held (at  sion sur les pratiques restrictives du cammerce °

p. 164) that a condition precedent to a valid search  autoriser des fouilles, perquisitions et saisies. La
was the requirement of an authorization — in  Cour @ j@gla p. 164) gqu'une condition gala-
advance where feasible — by ampartial arbiter.  blea’la validig d’une fouille ou d’'une perquisition
Parliament had vested members of the Restrictivetait 'obligation d’obtenir —a’l'avance si possi-
Trade Practices Commission with investigatory  ble — une autorisati@et "effet d’'un arbitre
functions. They were therefore not impartial in theimpartial. Le Parlement avait investi les membres
matter of searches. The Act thus purported to con-  de la Commission sur les pratiques restrictives du
fer on the members a power that could not consti- commerce de pouvoirs ed@EnquCeux-ci
tutionally be granted to them, and nothing that they etai&nt donc pas impartiaux en reati’ de
could do under the Act was capable of curing the  fouilles et de perquisitions. La Loi visaid donc °
statute’s wrongful attribution. donnarces personnes un pouvoir qui ne pouvait
constitutionnellement leuetfe accord; et rien de
ce qu’ils pouvaient faire en vertu de la Loi aurait
pu permettre de corriger I'attribution eremn’de
pouvoirs pevue par le texte de la loi.

Dickson J. went on to consider the government’s Le juge Dickson a examénénsuitea’la p. 168, 130
alternative argument, at p. 168: l'autre argument du gouvernement, selon lequel:

... that even if subss. 10(1) and 10(3) do not specify a.. méme si les par. 10(1) et 10(3)etablissent pas un
standard consistent with s. 8 for authorizing entry, emittcompatible avec I'art. 8 lorsqu’il s’agit d’autori-
search and seizure, they should not be struck down as ser e ang fouille, une perquisition et une saisie,

inconsistent with th&harter, but rather that the appro- ils ne devraient pag fadés comme incompatibles
priate standard should be read into these provisions. avebalde, mais ils devraient plot”recevoir une
[Emphasis added.] interptdtion large de mamie a leur peter le criere

appropr€. [Je souligne.]

It was in this context that Dickson J. observed at  C’est dans ce contexte que le juge Dickson a fait

p. 169: I'observation suivante, Ia p. 169:
It should not fall to the courts to fill in the details that Il n"appartient pas aux tribunaux d’'ajoutetdéds qui
will render legislative lacunae constitutional. rendent constitutionnelles les laagigatives.

In the case of Customs prohibitions, as stated, the =~ Commetédl expliqe plus 6t, dans le cas des
“standard” or legal threshold to lawful state inter-  prohibitions proees@ar les Douanes, le «cri-
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vention is found in the definition of obscenity in eré>» ou seuil dgal justifiant l'intervention de
s. 163(8) of theCriminal Code. Section 163(8) is  Etat Bside dans laafinition d’'obs&nité énonc&e
clearly specified inCustoms Tariff Code 9956  au par. 163(8) diode criminel. Le paragraphe
(which my colleague would declare unconstitu-  163(8) est clairement mentiams le code 9956
tional). Dickson J. did not go on to suggest, as Tahif desdouanes (que mon cotgue @clarerait
does my colleague, that not only the standard but  inconstitutionnel). Le juge Dickson ef@ jpas ~
also the procedures attending its exercise must be a ipdiiquer, comme le fait mon cefjue, que
spelled out in the legislation. If this is correct,  non seulement kerenihaisegalement les pree”
there is a great deal of legislation govern@igr-  dures relatives son application doivemtre expo-
ter-sensitive conduct — by the police, for example es slans ladgislation. Si c’est le cas, il y a alors
— that is constitutionally deficient. beaucoup de textes dedgissant des acties
délicates du point de vue de Gharte — exer&es
par les policiers par exemple — qui soefidients
sur le plan constitutionnel.

In Bain, supra, the accused challenged the lack Dans I'affaireBain, précitte, I'accus’ contestait
of even-handedness in the selection process for a le maneggeit’tdu processus deslsction du
criminal jury. Parliament gave the Crown the abil-  jury dans les affaires criminelles. Le Parlement
ity to stand aside 48 prospective jurors and to chal-  avaitedaonministie public le pouvoir &Car-
lenge 4 jurors peremptorily. The accused in such ter 48 candidassqudeecuser 4 jus Eremp-
case had but 12 peremptory challenges, a legislated  toirement. Pour sa part béaeais droit qua
advantage to the Crown of over 4 to 1. The Crown  dusations @emptoires, un avantage de plus
assured the court that its power would be exercised de 4 contre 1 eaquarda loi au ministe
responsibly but the court considered that the dis-  public. Le migigiublic a assarla cour qu'il
criminatory law could not be thus salvagBdinis  exercerait son pouvoir decfa responsable, mais
the opposite of this case. There it was unsuccess- la cour & agtienfa validi” des dispositions
fully argued that a discriminatory law was capable  discriminatoires ne poetraitsauvegaest de
of implementation in a neutral fashion. Here the  cetterfal 'affaireBain esta I'oppo% de la pe-
neutral law was found to have been implemented  sente affaire Haam®on a petendu sans sues”
in a discriminatory fashion. The issues are differ- que des dispositions discriminatoires pouvaient
ent and the remedy is therefore not the same. etre appligees de fegn neutre. En l'esze, il a
et jugg que des dispositions neutres e#t mises
en ceuvre de maamié discriminatoire. Les ques-
tions en litige sont difffentes, de sorte que kpd-
ration accordé ne sera pas laeme.

The Customs Act, as is the case with most Comme c’est le cas pour la plupart des lois
departmental legislation, is rather short on the eant’un minisfe, laLoi sur les douanes est plu-
detail of how the department is actually to be run.ot latonique sur la &n dont celui-ci fonction-
This is for good reason. Departmental priorities  nera dans les faits. Il y a une bonne reédan °
change and resources rise and fall in response to a  Les gwiahit” ministte changent et les res-
moving government agenda. The Minister requires  sources dont il dispose fluctuerst du pro-
flexibility to determine how the departmental man-  gramme du gouvernement. Le ministre a besoin de
date is to be met. souplesse poecidér de quelle fan le minisere

s’acquittera de sa mission.

A large measure of discretion is granted in the Un large pouvoir dis@tionnaire est accoedaux
administration of the Act, from the level of the  personnes @wargle I'application de la Loi, et ce
Customs official up to the Minister, but it is well a tous les niveaux, de I'agent des douanes jusqu’au
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established that such discretion must be exercised  ministre, mais il estdddingl’un tel pouvoir
in accordance with th&harter for the reasons  disetionnaire doiefre exere conforngmenta’ la
articulated by Professor Peter Hogg Qonstitu-  Charte pour les raisonsfion&es par le professeur
tional Law of Canada (loose-leaf ed.), vol. 2, at  Peter Hogg dans I'ouvr@gastitutional Law of
p. 34-11: Canada (éd. feuilles mobiles), vol. 3 la p. 34-11:

Action taken under statutory authority is valid only if ~ TRADUCTION] Un acte accompli en vertu d’'une auto-
it is within the scope of that authority. Since neither Par- risatioregisléteur n'est valide que s'il respecte les
liament nor a Legislature can itself pass a law in breach limites de cette autoriSatmrdone que ni le Parle-
of the Charter, neither body can authorize action which ment redésdtures ne peuvent euxemés voter des
would be in breach of the Charter. Thus, the limitations lois contrailasCharte, ils ne peuvent pas autoriser
on statutory authority which are imposed by the Charter un acte qui contrevientirdtharte. Par coeglent,
will flow down the chain of statutory authority and les limites inge=s 'autorisation dudgislateur par la

apply to regulations, by-laws, orders, decisions and all Charte descendent le long deeldigrathique des
other action (whether legislative, administrative or judi- autorisationsedisldteur et s'appliquent auwegle-
cial) which depends for its validity on statutory author- ments proprement dits,eglements administratifs,
ity. aux dicrets, aux aetés, aux ordonnances, auxcikions

ainsi qua tout autre acte dgislatif, administratif ou
judiciaire) dont la valid&”dgpend de I'autorisation don-
née par ledgislateur.

Where legislation cannot be so construed, as in  Lorsque le texte de loi netrpeinterpete de
Hunter v. Southam, Morgentaler and Bain, the la sorte, comme efait le cas danddunter c.
infringing statutory measure of course must be jusSoutham, Morgentaler et Bain, la mesuredgisla-
tified. In this case, however, | think the Customs tive attentatoireegtimiemmentfre justifée. En
legislation is quite capable of being applied in a  lézsp" toutefois, jestime que laedislation

manner consistent with respect narter rights. |  douarere peut ®5 bien efre appligee d'une
do not agree with my colleague’s conclusion (at  maniqui respecte les droits garantis par la
para. 204) that: Charte. Je ne suis pas d’accord avec la conclusion

suivante exprireé par mon ca#igue, au par. 204
de ses motifs:

This Court’s precedents demand sufficient safeguards in La jurisprudence de notre Cour exigeegimele r’

the legislative scheme itself to ensure that governmenegisltif lui-méme comporte des garanties suffisantes
action will not infringe constitutional rights. In the face pour faire en sorte que les actes du gouvernement ne
of an extensive record of unconstitutional application, it portent pas atteinte aux droits garantis par la Constitu-
is not enough merely to provide a structure that could be tion. Compte tenu de limposant bilan d'application
applied in a constitutional manner. This is particularly inconstitutionnelle, il n'est pas suffisant de se contenter
the case where fundamen@Glarter rights, such as the  ekablir un €gime qui pourraiefre applige’de marere

right to free expression, are at stake. [Emphasis in constitutionnelle. C'est pergit@int vrai dans les

original.] cas o des droits fondamentaux garantis paClarte,
telle la liberg d’expression, sont en jeu. [Soukgdans
l'original.]
Free expression was at stakeSiaight Commu- Meme si la libed’d’expressiortait en jeu dans 134
nications Inc. v. Davidson, [1989] 1 S.C.R. 1038, [l'aet"Saight Communications Inc. c. Davidson,

yet the Court did not require Parliament to amend  [1989] 1 R.C.S. 1038, notre Cour n'a cependant
the Canada Labour Code. The Court ruled only pas ordomrédu Parlement de modifier IEode

that an adjudicator appointed under @ale must canadien du travail. Notre Cour a seulement jeg”
exercise his or her discretion in accordance with  que les arbitresemamvertu d€Code devaient

the Charter. As Lamer J. (as he then was) stated at  exercer leur pouvoketiisodire en confornat”

p. 1078: “Legislation conferring an imprecise dis- aveCharte. Comme I'a dit le juge Lamer (plus

2000 SCC 69 (CanLll)


shelbyP
Line


1194 LITTLE SISTERS BOOK & ART EMPORIUMV. CANADA  Binnie J. [2000] 2 S.C.R.

cretion must therefore be interpreted as not tard Juge enalfp.”1078: «Une disposition
allowing Charter rights to be infringed”. See also edislative corgrant une disetion impgcise doit
Dagenais v. Canadian Broadcasting Corp., [1994]  doncetre interpette comme ne permettant pas de
3 S.C.R. 835. Cases dealing wittharter rights  violer les droits garantis parCaarte». Voir égale-
other than freedom of expression have been simi-  Dagénais c. Société Radio-Canada, [1994] 3
larly disposed of. IrR. v. Beare, [1988] 2 S.C.R. R.C.S. 835. Des affaires portant sur des droits
387, the Court reversed the Saskatchewan Court of  garantis @Gaarie, autres que la libeztd'ex-
Appeal and upheld as valid the broad discretion  pressiongntécidtes de la mrme margre.
given to police officers under a power to finger- D&ns. Beare, [1988] 2 R.C.S. 387, notre Cour
print suspects, despite objections about potential a iafifentét de la Cour d’appel de la Saskat-
abuse. The&€riminal Code provides enormous dis-  chewan et conéiria” validi€ du large pouvoir
cretion to government officials and the police in  disiominaire cordé aux policiers relativemeat °
matters that directly affedCharter rights, yet as  la prise des empreintes digitales des suspects, mal-
La Forest J. pointed out at p. 411: edes objections foreks sur les risques d'abus
qui ontété formukes. LeCode criminel donne aux
fonctionnaires de Etat et aux policiers un pouvoir
discétionnaireenormea’ I'egard de questions tou-
chant directement les droits garantis paClarte
et pourtant, comme I'a souligré juge La Forest,

alap. 411:
The Criminal Code provides no guidelines for the L€ode crimine ne donne aucune directive sur
exercise of discretion in any of these areas. The day to I'exercice du pouvatidiswire dans aucun de ces
day operation of law enforcement and the criminal jus- cas. L'application de la loi et le fonctionnement de la
tice system nonetheless depends upon the exercise of  justice criminellep&rdelit pas moins, quotidien-
that discretion. nement, de I'exercice de ce pouvoir €igsrhaire.
This Court has already recognized that the existence Cette Cajix eeddbnnu que le pouvoir digtion-

of prosecutorial discretion does not offend the principles naire de la poursuite ne porte pas atteinte aux principes
of fundamental justice; sd® v. Lyons, [[1987] 2 S.C.R. de justice fondamentale, vBir c. Lyons, [[1987] 2
309], at p. 348; see aldR v. Jones, [1986] 2 S.C.R. R.C.S. 309, la p. 348; voir ausf. c. Jones, [1986] 2
284, at pp. 303-4. The Court did add that if, in a particu- R.C.S. 284, aux pp. 303 et 304. La €anmaims
lar case, it was established that a discretion was exer- eajaetsi, dans un cas particulieetéitétabli qu'un
cised for improper or arbitrary motives, a remedy under pouvoiredisnriaireetait exere pour des motifs ier
S. 24 of theCharter would lie, but no allegation of this guliers ou arbitraires, il existerait un recours en vertu de
kind has been made in the present case. l'art. 24 dehdate, mais aucune atjation de ce
genre n'aeté faite en I'espce.

If Parliament is constitutionally able to confer  Sila Constitution habilite le Parleamactorder,
broad powers on the police and Justice Department  d&uwgléecriminel, de vastes pouvoirs aux poli-
officials under theCriminal Code without estab-  ciers et aux fonctionnaires du mémestde la Jus-
lishing a specific institutional framework to deal tice saablir de cadre institutionnel guis a
with out-of-courtCharter-sensitive activities, | fail  Bgard d’activies extrajudiciaires alicates du
to see how Parliament is nevertheless required to  point de vueCtierta, je ne vois pas pourquoi
legislate special procedures to govern Customs le Parlement serait par ailleursetablir,dpyar
officials. voie Egislative, des pradures spCiales pour
régir les fonctionnaires des douanes.

135 In the case of the Customs legislation, Parlia- Dans le cas de l&djislation douaweire, le Parle-

ment contemplated that more detailed regulations  ment awaiupgle des dispositionggiemen-
may be necessary for the guidance of officials and  taires plisps’ pourraient seevéler reéces-
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others. It provided in s. 164()(of the Customs  saires pour guider les fonctionnaires et autres
Act, to repeat, that the Governor in Council “may ehesss. Comme iefé dit plus 61, le Parlement a
make regulatios. .. generally to carry out the  @ci®, a 'al. 164(1)) de laLoi sur les douanes,
purposes and provisions of this Act”. Many of the  que le gouverneur en conseil «peeglearent
systemic problems identified by the trial judge in  [...] prendre toute mesure d’application de la pr’
the department’s treatment of potentially obscene  sente loi». Bon nombre desneobl/stmiques
imports might have been dealt with by institutional  sigegbar le juge de preere instance relative-
arrangements implemented by regulation, but this  rmadatfaon dont le minigre traite les importa-
was not done. However, the fact that a regulatory  tions potentiellemenénels@uraient pwetre
power lies unexercised provides no basis for cesigl moyen de pratiquasaracie institu-
attacking the validity of the statute that conferred  tionnel mises en ceuvregbament, mais cela
it. n'a pasete fait. Toutefois, le fait qu'un pouvoir
réglementaire ne soit pas exercie peutefre
invoqué pour contester la validitde la loi qui I'a
conféré.

The specific provisions of theustoms Act rele- Les dispositions particdies de la_oi sur les 136
vant to the appellants are the tariff classificationdouanes qui concernent les appelants sont la dispo-
provision (s. 58) and the various rights to a redeter-  sition relative au classement tarifaire (art. 58) et
mination (ss. 60, 63 and 71) and appeals to the cetlsissant les divers droits devision ou
courts (ss. 67 and 152). Parliament was entitled, leexamen (art. 60, 63 et 71) ainsi que les droits
think, to expect that the Minister, with or without  d’appel aux tribunaux judiciaires (art. 67 et 152).

regulations under s. 164, would put in place the  Jestime que le Parlement pouvait supposer que le

necessary detailed procedures, including proce-  ministre mettrait en place, avec aglsamnt’

dures appropriate for processing constitutionally  pris en vertu de l'art. 164, leslpres dfaillées

sensitive material. gressaires, y compris la peaktire appropeé
pour traiter le madfiel ddlicat du point de vue
constitutionnel.

The fact this issue arises in connection with the Le fait que cette question se pose relativeraent3”’
administration of a government department I'administration d'un rei@sth’incite a faire
prompts two further comments. The first is that it ~ deux autres observations. Laneresti qu'il est
is in the nature of government work that the power  normal, de par la nature dessadéviEtat, que
of the state is exercised and t@barter rights of  celui-ci soit appela exercer son pouvoir et que les
the citizen may therefore be engaged. While there  droits garantis au citoyerChartéspuissent en
is evidence of actual abuse here, there ipthen-  congquenceefre toucks. Quoiqu'il y ait preuve
tial for abuse in many areas, and a rule requiring  d’abaken I'espce, il y arisque d’abus dans
Parliament to enact in each case special procedures  de nombreux domainesegtuné obligerait
for the protection ofCharter rights would be le Parlemeatédicter dans chaque cas des proc’
unnecessarily rigid. dureseiales pour preger les droits garantis par

la Charte serait inutilement rigide.

Secondly, the government needs neither a spe- Deuxiémement, le gouvernement n'a pas besdiff
cial statute nor special regulations to deal with its  d’'une loi ou édglement sgcial pour intervenir
own employees. Customs officials are responsible  emuge ses propres empbsyLes fonctionnaires
to the Minister by virtue of their jobs. | have des douanesveeit du ministre du fait de leur
already held thatustoms Tariff Code 9956 creates  poste. J'ai conclu, phts que le code 9956 du
a constitutionally valid standard. In the administra-Tarif des douanes créait une norme valide sur le
tion of the department the Minister may supple-  plan constitutionnel. Dans le cours de I'administra-

2000 SCC 69 (CanLll)
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This systemic review involves the Thunder Bay
Police Service and events that occurred in Thunder
Bay. The OIPRD respectfully acknowledges that
Thunder Bay is located on the traditional lands of
the Fort William First Nation within the Robinson
Superior Treaty, and is the traditional territory of the
Anishnaabeg and the Métis.
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CHAPTER 8:

FINDINGS AND
RECOMMENDATIONS
FOR TBPS
INVESTIGATIONS AND
OPERATIONS



Findings: TBPS
Sudden Death And
Other Investigations

In the previous chapter, | outlined in detail
the deficiencies | found in some of the cases
we examined. These deficiencies were

not confined to these cases. Our review of
multiple case files confirmed the existence of

numerous issues that were systemic in nature.

The inadequacy of Thunder Bay Police
Service sudden death investigations that
the OIPRD reviewed was so problematic
that at least nine of these cases should be
reinvestigated. Based on the lack of quality
of the initial investigations, | cannot be
confident that they have been accurately
concluded or categorized.

A number of TBPS investigators involved

in these investigations lacked the expertise
and experience to conduct sudden death or
homicide investigations.

We saw frequent examples of officers who
did not know what they did not know. These
officers were thrust into a lead investigator
role within the General Investigations Unit
without adequate skills or training to perform
that role.

Investigators frequently misunderstood when
matters should be investigated under the
Major Case Management system.

Investigators repeatedly failed to recognize
what constitutes a potentially suspicious
death and that a sudden death must be
investigated as a potentially suspicious
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death unless or until the evidence supports
the contrary. Investigators presumed, in a
number of sudden death cases, that the
death was attributable to accidental or
natural causes, unless there was obvious
evidence to the contrary.

This misguided approach meant, in a

number of sudden death cases, investigators
did not embark on any meaningful
investigation because there were no obvious
or unequivocal signs of foul play. It also
explained, in part, why officers came to
premature conclusions about individual cases.

Investigators regularly failed to connect the
autopsy report to their own investigations.
On multiple occasions investigators failed

to even find out the autopsy results, or

failed to understand the significance or

lack of significance of the autopsy findings.
Very often, investigators did not attend
autopsies held outside of Thunder Bay. There
are logistical issues associated with lead
investigators attending autopsies in Toronto.
However, that does not relieve TBPS from its
obligation that the officer or officers who do
attend (and should attend under Major Case
Management protocols) are familiar with the
case and share relevant information

with investigators.

On a number of occasions, attending
forensic identification officers did not fulfill
basic requirements. It is also unacceptable
for lead investigators not to attend the
autopsy because they have prematurely
drawn conclusions about the cause and
circumstances surrounding a sudden death.
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For example, officers concluded that death by
drowning meant that the death was innocently
caused, rather than investigating how the
deceased came to be in the water. Similarly,
death by hypothermia was interpreted to
mean that the death was innocently caused,
rather than investigating whether a third party
was responsible for rendering the deceased
incapacitated or unconscious.

In many instances, the investigators failed
to provide the pathologist performing the
autopsy with sufficient information to ensure
that the autopsy findings were complete
and relevant. For example, the disconnect
between the investigation and the autopsy
findings manifested itself in a pathologist
inferring that injuries might be attributable to
resuscitation efforts, when no investigation
was done to determine whether such efforts
had even taken place.

Because a number of cases were not
investigated under the Major Case
Management system, as they should

have been, the autopsy reports were not

in the investigative file — even where the
investigation purportedly remained “open.”

An integral part of a proper death
investigation involves the forensic
identification officer working together with
the investigator and the pathologist/coroner
in a coordinated way to ensure every death
is explained and investigated thoroughly.
Generally, TBPS investigators did not attend
autopsies held outside of Thunder Bay.
Forensic Identification Unit officers who

did attend were often unfamiliar with key
evidence uncovered, rarely discussed the
case adequately with the investigators or
were not the forensic officers involved in the
actual investigation.

Local coroners, as well as investigators,
failed to understand the role of the coroner
or did not share a common understanding of
that role.

Investigators delegated their responsibility
to the coroner, or deferred to the coroners
in sudden death investigations when the
coroner lacked any expertise to decide —
nor was it their role to decide — whether the
death should be treated as suspicious. This
manifested itself in the following ways:

e Coroners sometimes reported to the
chief coroner that TBPS investigations
were often less thorough than those they
observed of other services.

* |n some cases, coroners indicated to
investigators they did not need to attend
the autopsy.

e At the scene, FIU officers took direction
from coroners and insufficient direction
from their own investigators.

Meaningful case conferencing involving the
pathologist, investigators and the coroner
did not take place in cases that warranted it.
Indeed, coordinating investigator-pathologist
case teleconferences remotely has proven

difficult for TBPS.

More generally, the absence of quick and
easy access for investigators to a forensic
pathologist outside Thunder Bay has had a
negative impact on the quality and timeliness
of TBPS death investigations.
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Investigators exhibited poor interviewing
techniques in a number of sudden death and
homicide cases that were reviewed.

This was manifested by:

*  Failures to conduct meaningful
interviews with key witnesses. There
was often little or no cross-referencing to
what other witnesses had to say

*  Failures to ask fundamental questions
or asking leading questions when open-
ended inquiries were called for

e Decisions to interview key witnesses
while they were together rather
than separately

e  Failures to conduct formal interviews
when required

*  Failures to accurately or completely
record what the witnesses said

Investigators’ poor interviewing techniques
were compounded by repeated failures to
interview key witnesses at all, and failures to
regularly monitor the availability of witnesses
not yet interviewed.

There were repeated failures to understand
the legal rights of witnesses or suspects.
This, of course, had the potential of
undermining the admissibility of evidence in
court proceedings.

Investigators failed to know what was

in their own investigative file, including
supplementary occurrence reports filed by
uniform patrol officers.
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There was very poor supervision and
oversight of sudden death and
homicide cases.

Existing supervision failed to uncover

basic shortcomings in investigations. Until
recently there was no regular review process
in place.

TBPS staff told us the collection of information
needs to be better coordinated and relevant
information filed to ensure such information
is brought to the attention of the lead
investigator. Staff accurately described

issues associated with TBPS’s file
management system.

For example, we found it difficult to find
several files because of inappropriate
labelling. These files were not identified by
the name of the deceased, but by locations
where deceased were found, like “Marina”
or “Field.” Police staff explained that
locations may be used to identify a file when
the deceased’s name is not immediately
known to investigators. We were advised
that the system does not permit subsequent
changes to the file name.

Major Case Management and other systems
in place in this province permit the description
of the deceased person as “unknown.” They
also permit the substitution of the deceased’s
name when known. It is a best practice

for maintaining the personal dignity of the
deceased and for filetracking that the file be
described by name or as “unknown.”
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The General Investigations Unit in the Criminal
Investigations Branch is under-resourced.

Under-resourcing of this branch significantly
hinders the quality, adequacy and timeliness
of investigations, particularly in sudden death
or homicide cases. The point is addressed in
more detail later in this report.

All of these systemic issues were shared with
the Acting Chief of Police (now the Chief

of Police) and the head of the Criminal
Investigations Branch during the course of the
systemic review investigation. It was my view
that the issues were too significant to await
completion of this report. TBPS advised me
of steps taken to address a number of these
issues, including revising its Sudden Death
Policy and implementing a Sudden Death
Review Committee. These are described
elsewhere in this report.
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RECOMMENDATIONS
ON TBPS SUDDEN
DEATH AND OTHER
INVESTIGATIONS

1. Nine of the TBPS sudden death
investigations that the OIPRD reviewed
are so problematic | recommend these
cases be reinvestigated.

* Based on the lack of quality in the
original investigations of the following
deaths. | cannot be confident in their
adequacy or categorization of outcome:

A.B. M.N.
C.D. O.P.
E.F. Q.R.
G.H. S.T.
1J.

2. A multi-discipline investigation team
should be established to undertake, at
a minimum, the reinvestig<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>